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Foreword

By Wade Henderson, President and CEO, The Leadership Conference on Civil and Human Rights

“We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator
with certain unalienable Rights, that among these are

Life, Liberty and the pursuit of Happiness.”
— U.S. Declaration of Independence, 1776

“Whereas recognition of the inherent dignity and of the
equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in
the world...”

— Universal Declaration of Human Rights, 1948

Human Rights:
Building and Bettering America

The Declaration of Independence sets forth the American
Creed: All persons have rights that must be respected by vir-
tue of our humanity. This basic belief in human rights under-
girds the Constitution, the Bill of Rights, the Emancipation
Proclamation, the Reconstruction Amendments, the land-
mark legislation for civil rights, voting rights and women’s
rights, and all the other documents that built and improved
American democracy, from generation to generation.

To be sure, when our nation’s Founders drafted the Declara-
tion and the Constitution, they spoke only of “all men” being
“created equal,” and their vision of “We the people” excluded
enslaved African Americans and impoverished whites. Indeed,
many of the Founders owned slaves themselves. Few, if any,
believed that their vision of liberty and freedom extended to
the entire human family.

But the genius of American democracy is its capacity for
self-correction, through the people’s exercise of their human
rights. As Justice Thurgood Marshall declared in his address
commemorating the bicentennial of the Constitution, the
nation needed “several amendments, a civil war and momen-
tous social transformation to attain the system of constitu-
tional government, and its respect for the individual freedoms
and human rights we hold as fundamental today.”

Human Rights:
The U.S. Leads the Way Worldwide

While America’s journey toward justice has never been casy,
it has widened the circle of citizenship in our own country
and inspired a watchful world. As the vision of democracy
and human rights has expanded in this country, it has been
embraced in other countries. And the United States helped
to lead the way.

As carly as January 1941, President Franklin D. Roosevelt
proposed four fundamental freedoms—freedom of speech,
freedom of worship, freedom from want, and freedom from
fear—that people “everywhere in the world” ought to enjoy.
After the nation entered World War I1, these “Four Freedoms”
were widely believed to be the aims of the U.S,, its allies and
freedom fighters in Europe, Asia and Africa.

With the allied victory in World War I and the founding
of the United Nations, Eleanor Roosevelt chaired the com-
mission that drafted the Universal Declaration of Human
Rights. Adopted by the UN. General Assembly in 1948,
the document declares, “All human beings are born free and
equal in dignity and rights” While its provisions have not
always been honored, the declaration has set a standard to
which oppressed peoples can appeal and by which the world’s

democracies can act.

Bringing Human Rights Home

For more than six decades, presidents from both parties have
spoken eloquently for human rights abroad. But, while the
US. has led the way in promoting human rights throughout
the world, there is still a gap between the ideals that our nation
professes and the imperfections that our nation practices.
Admirable as it is, our existing domestic legal framework is
largely concerned with protecting civil and political rights,
rather than the economic and social conditions that have also
been addressed by human rights activists around the world.
The gap between American rhetoric and American reality has
been highlighted by the growing inequalities in employment,
income, wealth, education, housing and healthcare along the
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lines of race, gender, immigration status and economic con-
dition. These disparities are among the most severe within
the nations of the Organization for Economic Co-operation
and Development. Meanwhile, the United States has yet to
ratify some of the major international treaties, including the
Convention on the Elimination of All Forms of Discrimina-
tion Against Women, the Convention on the Rights of the
Child, the Convention on the Rights of Persons with Dis-
abilities, and the International Covenant on Economic, Social
and Cultural Rights, even though American presidents have
signed these agreements.

Americans rightly believe that we are an exceptional nation.
We pride ourselves on the fact that we were founded on the
basis of shared ideals, not common ancestry, and that we
have inspired peoples around the world to struggle for self-
government. But we are exceptional because of our capacity
for self-criticism and our commitment to self-improvement.
Just as peoples from South Africa to Eastern Europe have
been inspired by the words and deeds of Thomas Jefferson,
Abraham Lincoln and the Rev. Martin Luther King Jr., we can
benefit from observing how these societies have implemented

many of the ideas and ideals that we helped impart to them.

A Global Convening

In that spirit, I was proud to help lead an international con-
vening focused on domestic human rights commissions: inde-
pendent, government-funded bodies mandated to promote
and protect human rights. Commissions are the most preva-
lent type of national human rights institutions—institutions
that exist in countries in every region of the world to defend
and extend fundamental rights.

This convening, sponsored by the Rockefeller Foundation
and conducted by The Leadership Conference on Civil and
Human Rights in partnership with the Human Rights Insti-
tute at Columbia Law School, took place at the Rockefeller
Conference Center in Bellagio, Italy in August 2010.

At this meeting, human rights activists from throughout
the world exchanged information and ideas and gained new
insights into how human rights commissions can protect and
promote a wide range of freedoms. Informed and inspired by
this remarkable gathering, the U.S. convenors have produced
aroadmap to guide the process of establishinga U.S. Civil and
Human Rights Commission that would effectively monitor
human rights and defend and extend the rights of individu-

als and groups. Our organizations and the Human Rights at
Home (HuRAH) Campaign have begun the work of moti-
vating and mobilizing the leaders of key constituencies for
a public education campaign to create an effective new U.S.

commission.

Gleaning Global Lessons

Reflecting the consensus reached during the convening, the
Roadmap calls upon the US. to take the next step towards the
fulfillment of human rights: Establish a national body dedi-
cated to monitoring our country’s compliance with human
rights standards and making recommendations to ensure that
human rights become a reality for every American.

As we met with our counterparts from other countries, we
were reminded that, while they share common goals, human
rights commissions have very different mandates. Throughout
the world, these entities are empowered to pursue some or all
of these endeavors: monitoring the implementation of human
rights laws, conducting investigations and hearings, raising
awareness of human rights, recommending changes in law
and policy, and interfacing with international forums, includ-
ing the UN. But for all the differences in their mandates and
methods, the major thrust of these commissions’ work is fur-
thering their countries’ compliance with human rights norms
by putting international standards into practice.

In a development with clear implications for the US., the
commissions in the United Kingdom, Canada and Australia
have expanded the focus from an initial concentration on
anti-discrimination laws to a more Wide—ranging concern with
human rights. Meanwhile, more recently established commis-
sions, such as those in India, South Africa and Mexico’s Fed-
eral District, were founded with the authority to address the

full panoply of human rights.

An American Solution

The Roadmap for the U.S. considers how to create a national
human rights institution that can improve domestic legal pro-
tections by addressing complex forms of discrimination and
inequality, promoting teamwork among federal, state and
local governments, and empowering local communities to
participate in policy change. This institution would have the
power to conduct fact-finding and assessments, make recom-
mendations, promote education and awareness, undertake

and promote research, monitor government agencies, and
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partner with every level of government. Most important of all,
this institution must be in the government but not of it—fully
independent of public officials and outside interest groups.
So how can such an institution be created? As the Road-
map recommends, the best way is to strengthen and expand
an existing institution with a proud history but recent difficul-
ties. The US. Commission on Civil Rights should be trans-
formed into a US. Civil and Human Rights Commission.

Proud Legacy, Recent Difficulties

This transformation makes sense, practically and politically,
because the strengthened and transformed commission would
build upon a proud legacy, expand its core responsibilities and
capacities, and enjoy more support in securing funding at a
time of tight budgeting.

Established in 1957 as part of the first national civil rights
legislation since Reconstruction, the U.S. Commission on
Civil Rights served for several decades as the conscience of the
nation. As an independent investigative agency monitoring
compliance with federal laws, the Civil Rights Commission
exposed discriminatory practices in areas including voting
rights, employment, education and housing. Its recommenda-
tions influenced groundbreaking federal anti-discrimination
laws, including the Civil Rights Act of 1964, the Voting
Rights Act and the Fair Housing Act.

Unfortunately, during the last decade, the Civil Rights
Commission suffered from over-politicization, under-funding
and under-staffing, and lost much of its capacity to investigate
instances of discrimination and assess the impact of federal
policies on the ground. While the Obama Administration has
taken strong steps to strengthen civil rights enforcement on
every front, restoring the Civil Rights Commission remains
a challenge. Moreover, the Commission’s mandate continues
to lack the broader focus on human rights that is essential to
addressing the issues that challenge a changing America in
the 21st century. However, with several new appointments
already to the Commission, we expect that its agenda will
once again begin to address key issues of discrimination.

By building on public support for strengthening the Civil
Rights Commission and addressing human rights issues as
they emerge, this transformation can move the U.S. closer to
dignity, equality and respect for all.

From Civil Rights to Civil and
Human Rights

The campaign to strengthen and transform the Civil Rights
Commission can build upon and benefit from the grow-
ing public concern with human rights. An increasing roster
of organizations has embraced the human rights framework
to advance a domestic policy agenda as well as international
issues. The increase in organizations that focus on human
rights has been accompanied by the expanded engagement in
human rights work at the local and national levels by organiza-
tions traditionally viewed as “civil rights” groups. The nation’s
leading civil and human rights coalition exemplifies this trend.
For many years after our founding in 1950, our coalition was
called the Leadership Conference on Civil Rights. And we
spoke of civil rights much more often than human rights.

During the 1950’s and 60’s, we devoted almost all of our
time, energy and resources to the great struggle for civil rights
for African Americans. So it would be for decades to come as
the civil rights coalition won great victories for equal oppor-
tunities in education and employment, voting rights, and fair
housing. But, at heart, we were always a movement for human
rights. Over the decades, we broadened our constituencies
and concerns to include the rights of women, Latinos, Asian
Americans, people with disabilities, immigrants, gays and les-
bians, and all those who were excluded from the fullness of
American life.

Nor did our concerns stop at our nation’s borders. During
the 1980%, the civil and human rights coalition challenged the
injustice of apartheid in South Africa. Together, we convinced
Congress to approve the Comprehensive Anti-Apartheid
Act of 1986, which called for a trade embargo against South
Africa and the immediate divestment of American corpora-
tions, contributing to the creation of a nonracial democracy
in 1993.

In 1988, the civil and human rights coalition helped to
enact the Civil Liberties Act. Together, we helped to redress
the terrible treatment that Japanese-Americans suffered dur-
ing World War II—one of the injustices that had inspired the
Universal Declaration of Human Rights. In 1994, I testified
before the Committee on Foreign Relations on behalf of the
NAACP, urging the Senate to ratify the International Con-
vention on the Elimination of All Forms of Racial Discrimi-
nation (CERD).

At The Leadership Conference, we are monitoring our
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country’s compliance with CERD. We have submitted
“shadow reports” in response to the reports that the U.S. gov-
ernment filed in 2000 and again in 2007 regarding implemen-
tation of CERD. We have joined with many other organiza-
tions, including the HuRAH Campaign, to improve human
rights compliance in the US. and to urge the Obama Admin-
istration to strengthen our nation’s own mechanisms for pro-
tecting human rights, at home and abroad.

In 2010 we recognized the sweep and scope of our efforts by
expanding our name to The Leadership Conference on Civil
and Human Rights. With this name, we are returning to our
roots as a coalition that believes that, as Dr. King famously
said, “Injustice anywhere is a threat to justice everywhere.”

Ultimately, the fight for human rights is as timely as today’s
headlines and as timeless as our nation’s founding documents.
By strengthening and transforming the US. Commission on
Civil Rights into a US. Commission on Civil and Human
Rights, our nation can continue its historic journey towards
fulfilling the truths that our Founders declared to be “self-
evident” and becoming an America as good as its ideals.

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES
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Executive Summary

The American public supports and embraces the concept
of human rights, which recognizes that all people must be
afforded the full range of civil, political, economic, social and
cultural rights, by virtue of their humanity.! These interna-
tionally accepted norms and values recognize and promote
dignity, fairness and opportunity and place an obligation on
governments to respect, protect and fulfill these rights.

Historically, the United States has played a central role in
shaping human rights norms and promoting human rights
protections throughout the world. As a champion of human
rights ideals, the U.S. has participated in the drafting of the
Universal Declaration of Human Rights and other human
rights agreements and has been a strong voice globally to
promote human rights and democracy abroad. However,
the United States lacks a national human rights body with a
coordinated and comprehensive approach to promoting and
protecting human rights at home. As detailed throughout this
report, such a body is needed to address the gaps that remain
in achieving human rights for all within the United States.

As the United States re-engages with the international
human rights system* and recognizes economic, social and
cultural rights,> we are at a pivotal moment where the United
States can, and should, create domestic accountability mecha-
nisms that promote and monitor U.S. compliance with uni-
versal human rights standards. Indeed, secking to close the gap
between the norms espoused abroad and existing domestic
practices, advocates are urging the United States to measure
its own laws, policies and practices against the international
human rights standards it helped create and to build human
rights into the way that government operates.

This Roadmap calls on the United States to take a critical
step towards the full realization of human rights by establish-
ing a national body dedicated to monitoring U.S. compliance
with human rights standards and making recommendations
to ensure that human rights become a reality at home. The
Roadmap describes the ingredients necessary to create an
effective body and provides concrete next steps to move advo-
cacy forward, reflecting the consensus reached during a multi-
day convening of civil and human rights experts from around
the world. The convening was an opportunity for advocates

from the United States and abroad to engage in a comparative

exploration of national human rights commissions, with the
goal of developing recommendations for a U.S. human rights
body that improves domestic legal protections and empowers
vulnerable individuals and communities.

National human rights institutions (NHRIs) exist in coun-
tries in every region of the world to promote and protect
human rights. Human rights commissions, the most com-
mon form of NHRI, are government-funded, multi-member
bodies with an explicit mandate to promote and protect
human rights. These entities have varying mandates, including
monitoring implementation of human rights laws, conduct-
ing investigations and hearings, raising awareness of human
rights, recommending changes in law and policy and inter-
facing with international fora, including the UN. The major
thrust of a human rights commission’s work is furthering
compliance with human rights norms by translating interna-
tional standards into local practice. Commissions can bolster
government accountability, improve transparency and help
ensure that policies take local community needs into account.

In Commonwealth Countries, including Australia, Canada
and the United Kingdom, commissions have expanded from
an initial focus on anti-discrimination laws to include human
rights. More recently established commissions, such as those
in India, South Africa and Mexico’s Federal District, began
with explicit authority to promote and protect a broad range
of human rights.

Lessons learned from the formation and operation of these
commissions provide important guidance for establishing a
human rights institution in the United States, as each bears
one or more characteristics relevant to our domestic context:
operating within a federalist system, functioning within a legal
system grounded in anti-discrimination laws and authoriza-
tion to address the full panoply of human rights. An explora-
tion of the functioning of the commissions in these six coun-
tries helps us identify the elements necessary for an effective
domestic human rights institution within the United States.

While these commissions face challenges in promoting
and protecting human rights, they have also made advances
in translating international norms into domestic practice,

including the following examples:
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B The South African Human Rights Commission
addresses issues around poverty through a variety of
means. Its mandate includes monitoring government
progress in the realization of the rights to housing,
healthcare, social security and other economic and social
rights through information requests and reporting.

The Commission has developed protocols that not

only assist in gathering such information but also raise
awareness of human rights. In addition, the Commission
has held countrywide hearings on the causes of poverty
in conjunction with non—governmental organizations.

B In Canada, a main function of commissions is the
resolution of discrimination complaints. Nevertheless,
Canada’s national and subnational commissions
coordinate formally and informally to address
proactively the rights of First Nation Peoples. One
means of formal collaboration has been through
memoranda of understanding as part of the National
Aboriginal Initiative. In 2010, this type of partnership
was used to further education and awareness of
federal, provincial and international human rights and
treaty rights, including balancing individual rights
with the collective rights to land and preservation of
traditional languages and cultures. Informally, federal,
provincial and territorial commissions participate in
annual conferences, facilitating dialogue on particular
legislative initiatives and other opportunities to promote
indigenous human rights issues.

B The Australian Human Rights Commission participates
in international assessments of Australia’s human rights
record, providing reports on the domestic human rights
situation and advising government, as well as offering
statements during UN. treaty reviews. As part of these
cfforts, the Commission solicits input from civil society

organizations and state and territorial commissions.

In each country studied—Australia, Canada, India, Mexico,
South Africa and the United Kingdom—the human rights
commission’s ability to fulfill its mandate has been influenced
by the legal context, the commission’s institutional design and
its relationship to stakeholders. Lessons drawn from these
examples inform the recommendations in this Roadmap for
the elements necessary to create a sustainable and effective

U.S. human rights accountability mechanism.

Key Recommendations:

A. The Institution: Create an Independent and
Effective Domestic Human Rights Body

A domestic human rights institution has the potential to
improve domestic legal protections by addressing complex
forms of discrimination and inequality, facilitating collabora-
tion between federal, state and local governments and empow-
ering local communities to participate in policy change. A
domestic human rights body can inform U.S. law and policy
by fostering a comprehensive approach to compliance with
international human rights standards.

Taking this concrete action would demonstrate a true com-
mitment to the norms that the US. promotes on the world

stage, translating rhetoric into action.

The Essential Elements of a Domestic Human Rights
Institution Include:

¥ A Broad Mandate. A human rights institution must
have flexibility to ensure it can address the full range
of rights abuses. It should be mandated to address all
human rights issues pertaining to all people within the
United States and subject to U.S. authority.

B The Ability to Promote and Protect Human Rights.
An effective institution should have the ability to
monitor compliance with civil and human rights
laws, raise awareness of civil and human rights norms,
interface with government officials and understand
how policies are playing out on the ground in local
communities. This should include the authority to hold
hearings and conduct investigations. To do this work, it
should have the power to:

— Conduct fact-finding and assessments, including
through issuance of subpoenas

— Adpvise, report and make recommendations regarding
implementation of human rights standards

— Promote education and awareness

— Undertake and promote research

— Monitor governmental agencies

— Partner with subnational human rights structures and
indigenous governing bodies

— Engage with civil society

— Engage with regional and international human

rights bodies
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— Undertake additional functions as needed to fulfill
its mandate.

B A Structure that Promotes Independence and
Responsiveness. A human rights institution must be
constituted to allow for the full exercise of its powers,
independent of government or particular interest
groups. This is necessary to ensure that it remains
responsive to community needs. Its members should
be independent and representative of the population
they serve. A sustainable national body will assess laws
and policies through the lens of how they play out on
the ground. To serve its purpose, it must also remain
accessible to stakeholders at the federal, state and local
levels. The following elements of institutional design can
foster these characteristics:

— Adequate resources and autonomy

— A transparent appointment and removal system

— The ability to assess local conditions, including
through collaboration with existing state and local
agencies and officials and ad hoc committees.

B. The Avenue: Transform and Strengthen the
U.S. Commission on Civil Rights

There are many avenues to establishing a human rights insti-
tution, including working within the existing institutional
landscape and/or creating a wholly new federal body. It was
the consensus of those at the convening that, at present,
transforming the existing U.S. Commission on Civil Rights
(USCCR) into a Civil and Human Rights Commission is the
preferred path to establishing a human rights body within the
United States.

The USCCR, established in 1957, once served as the con-
science of the nation—an independent fact-finding and inves-
tigative agency that monitored compliance with federal laws.
At its apex, the Commission used its investigatory power to
expose discriminatory practices and made recommendations
that influenced a number of groundbreaking federal anti-
discrimination laws. However, the existing USCCR lacks
independence and has become a politicized, under-staffed
and under-funded body without the infrastructure to assess
the impact of federal policies on the ground. Human rights

norms are notably missing from its mandate.

Transforming the USCCR into a Civil and Human Rights
Commission as a path to human rights accountability is rec-

ommended for a number of reasons, including:

¥ Building Upon a Powerful Legacy. By strengthening
and transforming the USCCR, advocates can build
upon the legacy of the once venerable Commission
while enhancing its role as a promoter and protector
of rights.

B Retaining Core Powers. The USCCR was able to
make important strides toward equality by using its
investigatory powers, and subpoena power in particular,
which are crucial for successful monitoring of human
rights compliance.

B Securing Funding. Finally, efforts to secure funding for
improving and reinvigorating an existing body are likely
to receive more support than calls for funding for an

entirely new institution.

C. The Action: Cultivate a Broad Based and
Inclusive Campaign to Sustain Advocacy

Proposals to establish a US. human rights commission are
percolating among a number of individuals and organiza-
tions. For the past several years, two coalitions with shared
leadership and goals, The Leadership Conference on Civil and
Human Rights USCCR Taskforce and the Human Rights at
Home Campaign’s USCCR Subcommittee, have spearheaded
efforts to both reform and transform the USCCR into a Civil
and Human Rights Commission. The convening on which
this Roadmap is based was an unparalleled opportunity
to build upon these efforts and bring an array of advocates
together to develop consensus around various proposals—but
it was only a starting point. It is clear that a broader and more
representative coalition, reflecting diverse expertise and expe-
rience, is needed for proposals to coalesce, and, ultimately, for
a human rights institution in the US. to have the necessary
support and engagement from all relevant stakeholders.

A more inclusive, multi-stakeholder campaign would
advance efforts in the following areas, each of which is nec-
essary to sustain and grow support for a domestic human
rights institution:
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Human Rights Education

Broad Outreach

Constituency and Capacity Building
Communications

Research

Legislative Advocacy

Resource Cultivation.

Bringing human rights home requires vision, leadership
and action. To make human rights a reality, the United
States must hold itself accountable to the universal values it
espouses abroad and measure progress against the ability of
all members of our society to fulfill their fundamental needs.
Establishing a human institution is one critical step in the
right direction. A robust institution, equipped to translate
international human rights norms into domestic practice, can
respond to civil and human rights issues as they emerge and
move the United States closer to achieving dignity, equality
and respect for all.
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|. Introduction

While human rights are often discussed as international stan-
dards, they are realized first and foremost at home. Respect
for human rights is a domestic endeavor—the promotion,
protection and fulfillment of these rights falls to national
and local governments, not to international bodies. Because
the front line of human rights is domestic, full realization of
these rights requires coordination and dialogue between civil
society, national policy-making bodies and local institutions.*

U.S. human rights advocates have continually emphasized
that “human rights begin at home,® and it is only when the
full spectrum of rights are recognized and protected in local
communities that we can claim equality, dignity and fairness
for all. Franklin D. Roosevelt recognized this in his 1941
Four Freedoms speech, stressing that “[f]reedom means the
supremacy of human rights everywhere.”® A. Philip Randolph,
one of the founders of The Leadership Conference on Civil
Rights, highlighted this in 1942 when he stated that “[a] com-
munity is democratic only when the humblest and weakest
person can enjoy the highest civil, economic, and social rights
that the biggest and most powerful possess” and that engag-
ing in a domestic “fight for economic, political, and social
equality, thus becomes part of the global war for freedom.””
The idea of fundamental, inalienable rights has permeated our
history and serves as a foundational principle upon which U.S.

democracy is built.

A. Support for Human Rights
in the U.S.

“I think it is necessary to realize that we have moved from

the era of civil rights to the era of human rights.”®

Since World War II, the United States has been a key player in
the international human rights system, shaping international
human rights norms through its role in the drafting of human
rights agreements, beginning with the Universal Declaration
of Human Rights in the 1940s.” Domestically, human rights
treaties have been ratified under the leadership of Republic and
Democratic presidents alike.’ When submitting the Covenant
on Civil and Political Rights for ratification, George HW.
Bush spoke of the essential connection between U.S. democ-
racy and human rights, noting that “ratification of the Cove-

nant...would underscore our natural commitment to fostering
democratic values through international law” and “strengthen
our ability to influence the development of appropriate human
rights principles in the international community”"! However,
the US. commitment to promote and protect human rights
domestically has not always been consistent.

Members of the Obama Administration have demon-
strated a new level of engagement with human rights, invok-
ing human rights language, joining the UN. Human Rights
Council and consulting with civil society at an unprecedented
level to discuss ongoing human rights concerns. The current
Administration has further committed to measure human
rights using “a single yardstick,”'* and President Barack Obama
has indicated that the US. intends to prioritize human rights
in both domestic and foreign policy.'?

Although the US. has taken a leadership role in promot-
ing human rights globally, a gap remains between the ideals
the United States professes and its actual domestic practice.
The existing domestic legal framework, largely concerned
with protecting civil and political rights and using litiga-
tion as a remedy for discrimination and inequality, however
admirable, has failed to provide protection to vast segments
of the population. Existing law and policy do not adequately
address increasing social and economic inequality and the
social programs that do exist are often regressive in nature and
in contradiction to human rights principles.’* Recent indica-
tors underscore that the goal of equality for all continues to
elude the United States as the disparities in health, education
and employment continue to grow along racial, economic
and gender lines. Indeed, the United States has some of the
worst social indicators among OECD countries, marked by
stark gender and racial disparities.”” The gap between U.S.
statements and domestic practice is further demonstrated by
the US! inconsistent record of adopting, or complying with,
human rights norms and treaty obligations.

To address the gaps between the United States’ professed
support for human rights and domestic practice, advocates
have been calling for the restoration of civil and human
rights. Growing domestic support for human rights can be
seen in the increasing number of organizations that have
embraced the human rights framework to advance a domes-

tic policy agenda. As detailed in a recent report by the U.S.
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Human Rights Fund, the number of domestically focused
human rights organizations has grown exponentially over the
past ten years.'® The U.S. Human Rights Network, founded
in 2004 to strengthen the domestic human rights movement
using a collaborative, “people-centered approach,” has grown
to include approximately 275 organizational and 1,400
individual members."” The Bringing Human Rights Home
Lawyers’ Network, which is coordinated by Columbia Law
School’s Human Rights Institute and serves as a forum to
develop strategies and build the capacity of domestic social
justice advocates to use human rights, includes more than
500 individual and institutional members.” Additionally, in
2009, approximately 50 U.S.-based organizations, including
national and local human rights, civil rights, civil liberties
and social justice groups came together as a coalition to advo-
cate for policies and mechanisms that build human rights
principles into the way government operates at the federal,
state, and local levels, creating the Human Rights at Home
(HuRAH) Campaign.”

The growth in domestic human rights-focused organiza-
tions is accompanied by the increasing engagement of orga-
nizations traditionally viewed as “civil rights” organizations
in sustained human rights work at the local and national
level. In 2004, the American Civil Liberties Union created a
human rights program with dedicated staff to complement
its foundational focus on civil liberties.?® More recently,
in 2009, the nation’s oldest and largest civil rights coali-
tion changed its name from The Leadership Conference on
Civil Rights to The Leadership Conference on Civil and
Human Rights, explicitly acknowledging the broad scope
of its work and the centrality of the human rights frame-
work to its goal of attaining a more open and just society.”
The Executive Director of the NAACP has also announced
his intention “to revive [the NAACP’s] legacy as a human
rights organization.”*

Domestic support for human rights also exists beyond
policy and advocacy circles. Today, a majority of Americans
support the idea of human rights and believe the U.S. should
strive to uphold these rights.” They also believe there are gaps
in human rights protections, manifesting, for example, in
racial profiling, the lack of quality education for children in
poor communities and the government’s response to Hurri-

cane Katrina.

B. Calls for a Domestic Human
Rights Monitoring Body

Domestic mobilization around human rights is not a new
phenomenon, but recent calls to improve human rights have
taken on a new contour as advocates push for national human
rights accountability mechanisms.?* Over the past decade,
grassroots community groups, national policy organizations,
academics and international non-governmental organizations
have called on the U.S. to improve compliance with its inter-
national obligations through such national mechanisms. Spe-
cific recommendations include the establishment of a national,
independent, human rights monitoring body to promote and
protect civil and human rights at the federal, state and local
level: a national human rights institution (NHRI) and addi-
tional federal mechanisms to implement human rights. Treaty
monitoring bodies, UN. experts and other countries have
echoed these domestic calls for a human rights infrastructure,
urging the United States to establish an NHRL>

The current US. Administration has also highlighted the
value of a coordinated approach to human rights implementa-
tion and specifically recognized that a national human rights
institution can aid in promoting and protecting human rights.
Twice in international fora, the US. government has recom-
mended that other countries create or study the possibility of
creating NHRIs.2

Seizing on the momentum to strengthen domestic human
rights protections and ensure accountability, The Leadership
Conference on Civil and Human Rights and the Human
Rights Institute organized a multi-day international conven-
ing with human rights experts, including advocates, academ-
ics and policy-makers, to develop guidelines for effective
strategies to promote and monitor human rights domestically,
focusing particularly on the role of national human rights
commissions, which today exist in every region of the world,
but not in the United States.
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ll. Convening Background

Drawing upon efforts to establish a human rights monitoring
body in the United States, the Global Exchange on National
Human Rights Commissions was designed to leverage the
expertise of a diverse group of individuals with backgrounds
in activism, governance and education in a variety of coun-
tries to explore the necessary ingredients for effective national
human rights institutions. By exploring the work of commis-
sions existing around the world, the convening was structured
to highlight effective practices for protecting and promoting
human rights, potential challenges to establishing and sus-
taining effective human rights institutions and strategies to
address these challenges. A central goal of the convening was
to build consensus around a concrete proposal for establishing
a human rights institution within the United States.

This Part first describes the recent proliferation of domestic
human rights institutions, focusing on human rights commis-
sions. It then highlights elements of domestic proposals that
lay the groundwork for the convening, including efforts to
transform the US. Civil Rights Commission into a Civil and
Human Rights Commission, calls for a US. Border Commis-
sion and advocacy for a federal body that coordinates and sup-
ports state and local efforts to implement human rights. The
descriptions highlight the genesis and unique features of each
proposal, providing a snapshot of the domestic landscape.
This Part concludes by summarizing the multiple recommen-
dations for the U.S. to establish a National Human Rights
Institution that have emerged in the international arena.

A. Global Proliferation of National
Human Rights Institutions
Calls for the United States to establish an NHRI are part of

a global trend toward enhancing human rights protections
through the creation of domestic monitoring mechanisms.
NHRIs, which are independent, autonomous institu-
tions created by law and funded by the State have prolifer-
ated around the world over the past two decades.”” NHRIs
are domestic bodies with a constitutional and/or legislative
mandate to protect and promote human rights.?® They are
often described as institutions that bridge the gap between
international human rights standards and domestic realiza-

tion of human rights®” because they translate these standards
into concrete national policies and practices.”® NHRIs typi-
cally monitor compliance with human rights standards, advise
government on compliance with international human rights
instruments, facilitate human rights awareness and communi-
cate with regional and international institutions.*

Thus, an NHRI, when non-partisan, independent and
propetly funded, can play a primary role in ensuring effective
domestic human rights protections. A human rights com-
mission can monitor and facilitate human rights compliance,
investigate human rights violations and promote human rights
norms through education and the media. It can also partner
with civil society, maintaining a “pivotal position as the key-
stone of a strong national human rights protection system.”*

NHRIs take a variety of forms, from ombudsmen to advi-
sory committees to national human rights commissions.”
Each type of NHRI bears a distinct structure, which in turn
informs its institutional competency, relationship to govern-
ment and civil society and ability to fulfill its mandate. The
characteristics that define NHRIs include: whether they are
multi-member, whether they are primarily advisory bodies or
complaint handling institutions, and whether they focus on
discrimination or have a broader mandate (that may include
economic, social and cultural rights).>*

Commissions, which make up the majority these institu-
tions,” have varying structures, mandates and levels of efficacy
and they exist in almost all regions of the world, including
Africa, Europe, the Asian Pacific and the Americas, but are
most prevalent in Commonwealth Countries.** Commissions
are state-sponsored, multi-member institutions that bear an
explicit mandate to protect and promote human rights.”’

Australia, Canada, New Zecaland and the United King-
dom established commissions in the late nineteen seventies
and ecighties, all focused on implementation of equality and
anti-discrimination legislation. However, over time, the com-
missions in these countries have broadened their mandates to
include promotion and protection of human rights.** More
recent commissions, such as the Indian and South African
Human Rights Commissions, have authority to investigate
complaints dealing with both discrimination and interna-
tional human rights standards.
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While no two commissions are the same, their functions
typically include monitoring implementation of human rights
laws, raising awareness of human rights through training and
education and advising the government on human rights,
often through policy or legislative recommendations. Almost
all commissions can conduct investigations and make recom-
mendations but some also have complaint handling processes
and may also bear the quasi-judicial power to make decisions
that are enforceable in courts or tribunals.’ The promotion
role of a commission includes public education, report dis-
semination, policy development and advising government.
The protection role, in contrast, is fulfilled through investiga-
tion, complaint handling, conflict resolution, public inquiries
and monitoring efforts.

In an effort to provide a framework for the establishment
of NHRIs, the UN. has adopted a set of guiding principles,
commonly known as the Paris Principles.** The Principles
focus upon four aspects of commissions: competence, compo-
sition and independence, methods of operation and guidance
for commissions that have a quasi-judicial function. They are
important minimum standards for NHRIs, but they do not
touch upon the accessibility or credibility of an institution, its
public legitimacy or how to evaluate its domestic impact.*! As
the number of NHRIs grows, increased international atten-
tion has been paid to the factors that influence NHRI cre-
ation and impact NHRI design and efficacy.**

B. Domestic Proposals For a Human
Rights Monitoring Body

In recent years, US. civil and human rights organizations,
including large policy organizations in Washington, D.C.,
advocates working on border policy in the Southwest, grass-
roots organizations in New York City, and members of state
and local civil and human rights agencies have been advocat-
ing for a federal institution to monitor human rights in the
United States. This Section sets forth three current proposals
and provides the context out of which they emerged.

1. Transforming the U.S. Commission on

Civil Rights
Recent proposals call for an overhaul of the existing U.S.
Commission on Civil Rights (USCCR) by strengthening it
and expanding its mandate to include monitoring U.S. com-
pliance with human rights commitments, thus transform-

ing the Commission into a US. Commission on Civil and

Human Rights. During its early history, the USCCR served
as “the conscience of the nation,”* but since the 1980s several
internal and external political factors have encroached upon
the existing Commission’s ability to function effectively and
independently. In recent years, due to a partisan make-up
of the Commission, it has been largely absent from debates
around critical civil rights issues and, in some instances,
openly opposed critical federal civil rights initiatives.* While
very recent changes in Commission leadership may indicate
a righting of that course, to many, the Commission has not
only been peripheral to protecting civil rights, it is “so debili-

tated as to be considered moribund.”#

Throughout its history, the USCCR’s reports
have informed important civil rights laws. In 1965,
the Commission called for federal voting rights
legislation and made substantive recommendations
to address voting rights abuses, based in part on its
investigation of voting practices in Mississippi. Ulti-
mately, the Voting Rights Act of 1965 incorporated
these recommendations. In upholding the Act the
following year, the Supreme Court relied on data
the USCCR gathered during a multitude of hear-
ings and investigations. The Commission continued
to play a major fact-finding role in the reauthoriza-
tion of the Voting Rights Act, including the 1982
reauthorization of all major components of the Act
for twenty-five years (with the exception of the lan-
guage provisions which were reauthorized for 10
years). During the 2006 reauthorization process,
however, the Commission was largely absent* and
a collaboration of civil society groups performed
the fact-finding that helped create the congressional
record for reauthorization.”’

Calls for reform include recommendations to expand the
USCCR’s name and mandate to include human rights and
to explicitly address discrimination based on sexual orienta-
tion or gender identity,” to revamp the appointment proce-
dures to address the over-politicization of the Commission
and to enhance its ability to have an adequate reach across
the country. Many advocates that support restructuring of
the USCCR see this as a logical step to establishinga NHRI,

which is viewed as a long-term goal.
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The current recommendations developed by The Leader-
ship Conference on Civil and Human Rights USCCR Task-
force and the HuRAH Campaign are detailed in Appendix
A.1b. More information on the existing US. Civil Rights
Commission can also be found in Appendix A.l.a, which
draws from the comprehensive history of the Commission
included in the 2009 report by The Leadership Conference
on Civil and Human Rights, Restoring the Conscience of a
Nation: A Report on the U.S. Commission on Civil Rights as
well as the article The Rise and Fall of the U.S. Commission on
Civil Rights, published in 1987.%

2. Ensuring Federal Coordination of
State and Local Efforts to Monitor and
Implement Human Rights

Within the U.S., there are approximately 150 state and local
civil and human rights and human relations commissions and
agencies (State and Local Human Rights Agencies) currently
mandated to enforce human and civil rights and/or to con-
duct research, training and public education and issue policy
recommendations on human intergroup relations as well as
civil and human rights>® A number of these Agencies cur-
rently use the human rights framework to promote equality,
dignity and fairness.

Indeed, the human rights framework and the U.S. federalist
system envisage a strong role for state and local agencies and
officials.”! However, despite their critical role in monitoring
and promoting compliance with civil and human rights laws,
resources for their work are often scarce and there is currently
no infrastructure to support state and local efforts to monitor
or implement human rights laws, even though the treaties rati-
fied by the U.S. constitute the “supreme law of the land.”

In order to improve coordination of, and support for,
domestic monitoring and implementation of human rights,
the International Association of Official Human Rights Agen-
cies (a non-profit membership organization of these Agencies,
known as IAOHRA) is working with a number of civil society
advocacy organizations to achieve meaningful federal engage-
ment with state and local efforts to promote and protect
human rights. Together, these organizations have proposed
that the federal government provide much needed guidance
on how State and Local Human Rights Agencies can help
the US. fulfill its obligations to comply with human rights
standards, as well as called for dedicated staff, education and
training, and funding for local efforts. They have also called

for the operationalization of these recommendations through
the establishment of a national human rights infrastructure
that includes a human rights commission to monitor human
rights compliance and a federal Inter-Agency Working Group
on Human Rights that would coordinate implementation at
all levels of government.

Additional information on these recommendations, exist-
ing state and local efforts to implement human rights and the
ways the federal government supports civil rights enforcement
at the state and local level is available in Appendix A.2, which
draws upon the 2009 Report by Columbia Law School’s
Human Rights Institute and TAOHRA, State and Local
Human Rights Agencies: Recommendations for Advancing
Opportunity and Equality Through an International Human
Rights Framework.>

3. Establishing a U.S. Border Commission
A more targeted proposal for a Border Human Rights Com-

mission has been made by the Border Network for Human
Rights (BNHR) and its allies, who comprise the U.S./Mexico
Border Enforcement and Immigration Task Force (Border
Task Force). This proposal grows out of the BNHRs efforts
to involve border communities in the defense and promotion
of civil and human rights in an effort to create an environment
where all members of these often marginalized communities
are equal in dignity and rights.>*

The Border Task Force has spent several years analyzing
rights abuses at the U.S./Mexico border and a key theme of its
findings is the lack of oversight and accountability for actions
taken in these local communities (whose residents are often
immigrants or perceived to be immigrants). To address this,
the Border Task Force has recommended the creation of a
United States Border Enforcement and Immigration Review
Commission that would improve accountability, transparency
and government-community partnerships along the border.

The Border Commission would be an independent agency
established by legislation to operate at the federal, regional
and local level, monitoring government agencies and promot-
ing effective law enforcement practices that protect the human
and civil rights of all people in the border region. In order to
pursue these functions, the Border Commission would, at a
minimum, have investigatory power, including the power to
subpoena, auditing power, and legal power, as well as adequate

funding to conduct outreach in local communities.”
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Greater detail on the BNHR, the Border Task Force and
these recommendations, as well as the ways that the proposal
for a Border Commission complements the other advocacy

efforts described in this Section, can be found in Appendix A.3.

C. International Calls for a U.S.
National Human Rights Institution

Recommendations made in several UN. fora bolster the
domestic proposals laid out above. Treaty compliance reviews,
independent human right expert visits and the recent Univer-
sal Periodic Review of the United States by the UN. Human
Rights Council have all yielded recommendations that the
US. establish a human rights monitoring body in line with
international standards and several specifically recommend
coordination at the federal, state and local levels.>® These rec-
ommendations grow out of concern that the lack of a compre-
hensive national approach to human rights implementation
has led to gaps in US. compliance with its human rights obli-
gations. Appendix B includes a more detailed description of
each of these recommendations.
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[ll. Convening Overview

It is within the domestic and international context described
above that the convenors of the Global Exchange on National
Human Rights Commissions set out to bring together human
rights experts from around the world to develop a better
understanding of the elements necessary to establish an effec-
tive human rights institution in the United States. The follow-
ing Part distills the convening goals, structure and outcomes.
This overview provides the context to understand the more
detailed discussion of the key ingredients for an effective U.S.
human rights institution presented in Part IV.

A. Convening Goals

The three-day meeting was conceived as an opportunity to
facilitate candid conversations with advocates from around

the world in order to:*

1. Develop concrete recommendations for a US.
commission to achieve the twin aims of improving
legal protection and empowering vulnerable individuals
and communities;

2. Distill methods of operation and indicators to ensure a
U.S. commission operates independently and effectively
to address the needs of disadvantaged communities in
partnership with subnational entities and civil society;

3. Mobilize human rights advocates whose support and
input is crucial for developing an effective U.S. human
rights institution and the monitoring and implementing
of human rights; and

4. Identify barriers to implementing human rights and
steps to overcome political and institutional opposition

to a human rights monitoring body.

B. Convening Structure

In order to achieve the goals laid out above, participants
engaged in a comparative exploration of the work of several
human rights commissions, each with a history, structure or
function relevant to establishing an effective human rights
commission within the United States. Convening sessions
were developed to highlight lessons learned from the suc-
cesses and challenges of these commissions, which bear one or

more of the following characteristics:*®

. An Expanded Mandate: This category includes

commissions that have expanded their mandates from
a specialized or narrow mandate (such as a civil rights
mandate) to a broader human rights mandate. This
change is analogous to the proposal to expand the
mandate of the existing U.S. Civil Rights Commission
to a US. Civil and Human Rights Commission. An
expanded commission may continue to emphasize or
prioritize the specialization that provided its foundation
but must balance this with a new mandate in order

to gain legitimacy as a human rights institution. The
comparative focus was the United Kingdom’s Equality
and Human Rights Commission, established to replace
three distinct equality commissions.

Treating Rights as Indivisible: This category includes
commissions that address the indivisibility of rights,
including economic, social and cultural rights, as

well as civil and political rights. The focus was on

the South African, Indian and Mexico City Federal
District Commissions. The South African Commission
addresses economic and social rights, which are
recognized as fundamental rights in the national
constitution. The Indian Commission exemplifies

how even when economic and social rights are not
considered fundamental rights, a commission may still
promote them and foster compliance and recognition
of these rights. The Mexico City Federal District
Commission further demonstrates how subnational
bodies may provide broad rights protections, even while

working with a national commission in a federal system.

. A Federalist Tradition: In order to ensure

comprehensive human rights protections, commissions
functioning within a federalist tradition must
coordinate with subnational commissions or bodies,

as well as governing bodies representing indigenous
peoples. To be truly effective, a U.S. human rights
commission will have to find a way to ensure that state
and local entities and civil society will have a voice

in decision-making. Human rights commissions in
Australia, Saskatchewan and Mexico City’s Federal
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District served as examples, providing insight into
ways that national and subnational commissions
function as well as ways they cooperate with

indigenous governing bodies.

Grounded in these comparative examples, the conven-
ing explored ways that human rights commissions can and
should monitor and promote human rights domestically at the
national, state and local level. Sessions were structured to iden-
tify strategies to overcome challenges to human rights moni-
toring and implementation, highlighting effective ways to
address the needs of disadvantaged individuals and communi-
ties while forming meaningful partnerships with civil society,
as well as government actors and other relevant stakeholders.

Each day included a mixture of interactive roundtable dis-
cussions as well as more intimate breakout groups to allow
maximum participation and input. The closing session was
used to distill the discussions of the preceding days and iden-
tify the key elements of an effective human rights commis-
sion. It was an opportunity for participants to outline a series
of next steps to guide domestic efforts to create a US. human
rights institution. This closing session also provided guidance
for building support among various constituencies and forging
partnerships with subnational government entities and civil
society in order to foster a stronger human rights culture. The
Global Exchange was held under the Chatham House Rule
and, accordingly, no attributions are included in this Report.>’

C. Convening Outcomes

Convening participants reached broad consensus regarding
the essential ingredients for a national human rights com-
mission that can effectively promote and protect the broad
spectrum of human rights, including the mandate, functions
and structural components of such a commission. These
arcas of consensus, laid out in Part IV, comprise the bulk of
this Report. In addition to identifying these elements, par-
ticipants agreed on the need for additional groundwork that
needs to be done to establish a US. human rights institution,
particularly human rights education and advocacy, grassroots
engagement and organizing, legal research, public opinion
polling, effective media messaging and follow-up meetings to
develop a detailed strategy. These next steps, which are criti-
cal to the implementation of the participants’ collective vision

of a human rights commission that, once established, remains

effective and accountable to the vulnerable populations it is
meant to serve, are discussed in Part V.

The convening further served to foster new relationships
between human rights advocates in the U.S. and abroad, who
face many of the same issues in their daily work. The format
and setting of the convening provided a unique space for U.S.
advocates working at the grassroots level and more policy-
focused advocates to connect, creating synergies and new
opportunities for collaboration in order to strengthen the
domestic human rights movement.

Finally, the convening spurred the creation of a concrete
domestic effort to build broader-based support for human
rights. As an outgrowth of conversations begun during
the Global Exchange, two participants have spearheaded a
national effort to engage local communities in consultations
regarding a human rights accountability framework within
the United States. Since the convening, a Social Engage-
ment Subcommittee has been created within the HuRAH
Campaign to facilitate this effort. The Subcommittee aims to
establish a process for engagement in social change efforts and
build the capacity of interested organizations. To this end, it
will hold regional consultations to involve a wider constitu-
ency in the dialogue on domestic human rights and bring the
proposals discussed at the convening to communities so that
they can respond and provide input to inform the ultimate
structure of the domestic human rights accountability mecha-
nisms that the HuRAH Campaign is advocating for.
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IV. Key Ingredients For a

U.S. Human Rights Institution®®

The diverse experiences of convening participants contrib-
uted to a rich dialogue about existing commissions around
the world, as well as the challenges and limitations faced by
institutions with a human rights mandate. Delving into the
history of the USCCR, and the specific national contexts in
which each commission functions, participants explored the
core elements of these institutions and developed recommen-
dations for establishing an effective human rights institution
in the United States.

Throughout the convening, participants identified a number
of factors necessary to ensure that a commission is sustainable,
effective and independent. The consensus that emerged regard-
ing the essential mandate, powers and functions and structural

elements of this institution are highlighted in the chart below.

Mandate

= To address all human rights issues pertaining to all people within
the United States and subject to U.S. authority

Essential Powers and Functions
= (Conduct fact-finding and assessments, including through issuance
of subpoenas and document requests
= Advise, report and make recommendations regarding
implementation
Promote education and awareness
Undertake and promote research
Monitor governmental agencies
Partner with subnational human rights structures and indigenous
governing bodies
Engage with civil society
= Engage with regional and international human rights bodies
= Undertake additional functions necessary to achieve its mandate

Structural Elements
m  Adequate resources & autonomy
= Transparent appointment and removal processes
= Ability to assess human rights locally

Sections A, B and D of this Part describe these elements,
and where appropriate, provide examples from other countries.
Section C introduces additional functions that participants
agreed could be useful for a successful commission, but that
are not necessarily required in the US. context.

This Part does not endeavor to capture the contours of each
conveningsession in detail, rather it distills the main themes of
the convening and the consensus reached on the key ingredi-
ents for an effective and independent U.S. human rights com-
mission. It builds upon the Global Exchange, supplement-
ing examples raised during the convening with the author’s
independent research on the essential elements of a human
rights institution.!

A. Mandate

Ultimately, there was resounding support for a U.S. human
rights institution with the broad mandate to address all
human rights issues pertaining to all people within the
United States and subject to U.S. authority.”” Consensus
emerged that this mandate would ensure that the body has
the flexibility to promote and protect the rights of individu-
als and groups that in the past have been outside the scope
of civil rights protections, whether due to national origin,
citizenship status, the site of alleged mistreatment or other
limitation in domestic law protections.

Participants agreed that this broad mandate will also
allow a U.S. institution to address the full panoply of indivis-
ible and interdependent human rights, including economic,
social and cultural rights. The reality in the United States is
that poverty and discrimination are deeply intertwined and
addressing ongoing human rights violations requires looking
at the intersectionalities of race, gender, national origin, class,
disability, age, sexual orientation and religion. Without a
holistic approach, gaps in civil and human rights protections
will continue to grow.

The consensus reached on the need for a broad mandate
in the United States comports with the literature on national
human rights institutions.®® Existing commissions address

issues that often defy simple categorization among rights and
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include violations that touch upon civil and political, as well
as economic, social and cultural rights.** A limited mandate,
such as one based purely on discrimination, may prohibit a
commission from engaging on a multitude of human rights
issues, such as poverty that results from economic policy or
practices that are not discriminatory per se but result in dis-
parate treatment.®”> This has led to an ongoing international
effort to strengthen the role that NHRIs play in promoting
and protecting economic, social and cultural rights.®®

A broad mandate, defined in terms of international stan-
dards, would also be advantageous for a US. human rights
body because it would ensure that the United States remains
engaged in international dialogues around these issues (even
where US. domestic and international commitments lag
behind) as NHRIs are increasingly participating in UN. pro-
ceedings. Finally, while a broad mandate does bring with it
some challenges,” it would allow a U.S. institution the flex-
ibility needed to undertake the essential functions described
in Section B, below.

The commissions represented at the convening have a
broad range of mandates, some of which clearly encompass
economic, social and cultural rights. Four commission man-
dates, and their relationship to these rights in particular, are
highlighted here. Section B of this Part focuses on the essen-
tial functions and powers of an effective institution and high-

lights how commission’s mandates have been used in practice.

1. Explicit Economic, Social and Cultural
Rights Mandate

The South African Human Rights Commission is the most
well known example of a commission with an explicit man-
date to address economic, social and cultural rights. Its man-
date is unique as it is based in the Constitution, which also
recognizes these rights as justiciable.®®

The Indian Commission is mandated to promote and pro-
tect rights guaranteed by the Indian Constitution or embod-
ied in the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and enforceable in the
courts.”” Economic, social and cultural rights are considered
“Directive Principles” that should inform state policy, though

they are not automatically enforceable in courts.”

2. Mixed Mandate

The Australian Commission’s mandate enables it to perform
functions in relation to “human rights” as defined in its
enabling legislation, the Australian Human Rights Commis-
sion Act. The Act explicitly includes only the rights and free-
doms recognized in alimited list of international instruments,
including the ICCPR and the Convention on the Rights of
the Child (CRC), but not the ICESCR.”! In fact, the Austra-
lian Human Rights Commission (AHRC) draws a large part
of its mandate from national laws that prohibit discrimination
on the basis of sex, age, disability, race and associated matters.
These national laws grant the Commission specific functions,
enabling partial implementation of Australias obligations
under the human rights treaties it has ratified.”

However, the Human Rights Act also indicates that the
AHRC must perform its functions “with regard for the indi-
visibility and universality of human rights””> The AHRC has
interpreted this provision as permitting it to address economic,
social and cultural rights where they arise in connection with
discrimination or civil and political rights. The Human Rights
Act further states that the Aboriginal and Torres Strait Islander
Social Justice Commissioner “must have regard to” the ICE-
SCR, among other international agreements, in carrying out

his reporting and recommendation functions.”

3. Anti-Discrimination Mandate

Though Canada is a party to the ICESCR, its national and
subnational human rights commissions have anti-discrimina-
tion mandates and they can only address economic, social and
cultural rights where there is a claim of discrimination.”” The
Saskatchewan Human Rights Commission demonstrates how
an anti-discrimination mandate has played out at a provin-
cial level. It is governed by the Saskatchewan Human Rights
Code, which calls for the promotion of the “inherent dignity
and the equal inalienable rights of all members of the human
family” and aims to ensure “that every person is free and equal

in dignity and rights.””®

B. Essential Functions and Powers

An important lesson gleaned from the conveningis that there
is no particular commission model that will work in every
country, and that the structure and functions of a national
institution must account for the specific context in which it is

created.”” Drawing from the comparative experiences of col-
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leagues from Australia, Canada, India, Mexico, South Africa
and the United Kingdom, participants achieved consensus
on the powers and functions necessary for an institution to
effectively promote and protect civil and human rights in
the U.S. context. Consensus around these elements also drew
on US. participants’ extensive knowledge of the existing
institutional landscape.

This Section explores the contours of each of these essential
functions and powers and includes practical examples from

the commissions represented at the convening,

1. Engaging in Fact-Finding and Assessing
Human Rights Situations Through
Investigations, Hearings and Inquiries

An effective commission is equipped to assess the civil and
human right policies and practices that exist at the national
and local level to further compliance with existing obliga-
tions, determine obstacles to implementation and identify
gaps where additional action is needed.”® By conducting fact-
finding through a variety of means, a commission also builds
its visibility within communities and bolsters its credibility.

This function should include the power to conduct inves-
tigations, hold public hearings on the national and local level,
convene national inquiries and consult with government agen-
cies and officials as well as civil society.”” Commissions should
be empowered to commence investigations on their own ini-
tiative, in response to specific complaints or to address emerg-
ing patterns of human and civil rights violations. Subpoena
power is a critical tool for successful investigations, as it pro-
vides a commission with the leverage necessary to ensure that
requests for appearance and document requests are taken seri-
ously. It also allows a commission to create a complete record
where obtaining information would otherwise be impossible.*
In the late 1950s, the US. Civil Rights Commission used its
subpoena power in conjunction with field hearings to build
an indisputable record that state practices violated the voting
rights of African Americans.®' Today, subpoenas should be
similarly useful to identify discriminatory practices and make
informed recommendations to address them.

To foster a national institution’s ability to carry out local
investigations, particularly in a federalist country like the
United States, some flexibility is necessary. This may include
the ability to partner with existing state and local entities and

the ability to create ad-hoc structures.®

Practical Examples

Australia

The Australian Human Rights Commission has the author-
ity to conduct national inquiries into actions that may be
inconsistent with Australia’s human rights commitments.®
Pursuant to this power, the AHRC conducted a multi-year
inquiry to assess immigration practices and policics against
the standards set forth in the Convention of the Rights of the
Child and to determine what measures, if any, were needed to
protect the rights of children in detention.®*

The inquiry involved a combination of information gath-
ering techniques: public hearings, collecting written sub-
missions, detention center visits, interviews with impacted
children and families and use of the Commission’s power to
require government agencies to produce documents.® Based
on this fact-finding, the Commission released a report that
sets out Australia’s international human rights obligations and
assesses detention policy toward children who arrive without
visas. The report culminates with a discussion of recommen-
dations and principles to guide the development of new laws
that would bring Australia into compliance with the CRC.*¢

South Africa

The South African Human Rights Commission (SAHRC)
also has broad fact-finding powers. It can investigate both
individual and systemic complaints of human rights violations
and may, at its discretion, hold public hearings or inquiries,
which allow it to hear from a wide range of stakeholders. After
an inquiry, the Commission issues a report with its finding
and recommendations.®”

As one of its first initiatives, the SAHRC was involved in
countrywide hearings on the causes of poverty. Working in
conjunction with the Commission on Gender Equality and a
coalition of NGOs, hearings were convened in each province.
Approximately 10,000 people participated. Based on this
input, the SAHRC was able to identify some of the obstacles
to fulfilling economic and social rights for South Africans
and highlight the importance of equal access to services and
decent jobs."
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2. Advising, Reporting and Making
Recommendations Regarding Human
Rights Implementation

A commission’s ability to disseminate its findings and make
recommendations regarding law, policy and practice is essen-
tial to strengthen domestic human rights protections. Through
the publication of general annual reports and issue-specific
reports a commission can improve transparency and account-
ability to government officials as well as to the public.%’

Recommendations should not just be relegated to reports.
Instead, a commission should also be empowered to provide
guidance and advice on ways to improve compliance with
human rights norms to all branches of government through
briefings and testimony.”® A commission’s advisory functions
should also include developing guidelines for implementing
human rights, commenting on how legislation (proposed or
existing) comports with human rights standards and publiciz-
ing human rights indicators that are specific to its particular
domestic context.” This may include the adoption of national
action plans to make human rights a reality on the ground.””
As a party to several human rights treaties, the U.S. undergoes
periodic reviews of its compliance with treaty standards and
receives recommendations on how to strengthen compliance.
A US. human rights institution could provide guidance on
ways to implement the recommendations and highlight effec-
tive strategies in other jurisdictions.

It is when making recommendations to government, par-
ticularly on new or proposed legislation, that commissions are
often criticized for being partisan or overly political”* While
charges of politicization may be unavoidable, a commission can
bolster its credibility by ensuring its positions are grounded in
international human rights standards’* and focusing on issues
of interest to a broad segment of the population.”

Practical Examples

United Kingdom

Established by the Equality Act 2006, the United King-
dom’s Equality and Human Rights Commission (EHRC)
is charged with enforcing and promoting equality on seven
grounds protected by law.’® In relation to human rights, the
Commission has a duty to encourage compliance with human
rights legislation and promote awareness of human rights.””
The EHRC has the power to disseminate information and to
assess the efficacy of the equality and human rights laws by

advising government.”® The Commission is required to pre-
pare an annual report on its performance and may produce
additional reports and recommendations on matters arising
during its inquiries, investigations and assessments, as well as
other human rights issues.”

The Commission has interpreted its human rights man-
date to include assessing the compatibility of Britain’s law and
policy with international standards and preparing submissions
and briefings on potential human rights implications of draft
legislation. The Commission has analyzed legislation such as
the 2007-2008 Counter-Terrorism Bill and provided legal

1% indicating where the law

advice and briefings to Parliament,
was incompatible with the European Convention on Human
Rights and the domestic Human Rights Act." In practice,
however, despite a broad remit to address human rights, the

Commission has focused much of its work on equality issues.**

India

In India, the National Human Rights Commission (NHRC)
has utilized its advisory function to focus on a broad spec-
trum of civil, political, economic and social rights.'”® Core to
its advisory role is reviewing and making recommendations
on effective implementation of human rights as protected in
the Constitution and international agreements, as well as on
factors that inhibit human rights. These recommendations are
often made through published reports.!*

One area of sustained focus has been human rights viola-
tions against Dalits, or so-called untouchables (also known
as scheduled castes). Due to their low economic and social
class, Dalits are frequently discriminated against, denied
access to land and subjected to poor working conditions and
violence at the hands of police.”®® The NHRC used its annual
reports from 2002-2007 to highlight the impact of national
and state government failure to fully implement legislation
protecting scheduled castes.' It has also addressed issues of
discrimination and social inclusion through a specific report
on Dalit rights'”” and in efforts to seeck implementation of

its recommendations.!%®

3. Promoting Human Rights
Education and Awareness

An effective commission plays a central role in increasing
knowledge of, and support for, human rights. Its promotional
powers should be broad and include providing education and
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training on the full panoply of human rights and the interna-
tional agreements where they are articulated.'® It is impor-
tant that a commission promotes the rights of all persons in
its jurisdiction, underscoring that human rights are universal,
indivisible and applicable to all.'**

This can be done through public awareness campaigns and
activities promoting international celebrations, such as human
rights day. Human rights education should also involve cre-
ating general human rights curricula as well as materials for
more targeted education, such as trainings for public officials.
Promoting human rights also entails building the capacity of
its own staff to perform their work. A human rights commis-
sion will reach a wider audience if it is empowered to work

with both government and private entities in these efforts.

Practical Examples

of the aboriginal community and consults with them regard-
ing his work."¢

With regard to general education, the Commission devel-
ops fact sheets and maintains a website, which includes pod-
casts on human rights topics ranging from Australia’s interna-
tional obligations and the implications of domestic terrorism
legislation to violence against women and the rights of lin-

17 Tts educational function further extends

guistic minorities.
to supporting state and territorial departments of education,
schools and organizations in efforts to promote human rights.
In this vein, the AHRC has produced rightsED resources,

which include activities for students and teachers.!'®

India

The Indian Commission’s promotional activities are
grounded in its power to “spread human rights literacy...
and promote awareness of the safeguards available for the
protection of these rights through publications, the media,
seminars and other available means.”!!! The NHRC often col-
laborates with other entities to produce materials aimed at
diverse audiences.

In conjunction with the National Academy of Legal Stud-
ies and Research University, Hyderabad, the Commission has
published a Know Your Rights Series. The series is intended
to reach a wide audience and foster a basic understanding of
human rights and the international and national mechanisms
available to help realize these rights."* The Commission has
also made strides towards developing human rights curricula.
In partnership with the Ministry of Human Resource Devel-
opment, the National Council for Educational Research and
Training, and the National Council for Teacher Education,
the Commission has created materials for education at all lev-
els of school, including the university level."?

Australia

The Australian Human Rights Commission works to build a
human rights culture' by producing reports, fostering media
attention on human rights issues and creating resources for
educators as well as through targeted community programs.
For example, the Aboriginal and Torres Strait Islander Social
Justice Commissioner,'® focused on indigenous issues, con-

ducts awareness-raising workshops and trainings for members

4. Undertaking and Promoting Human
Rights Research

In addition to the general fact-finding powers described
above, a commission should be mandated to conduct and pro-
mote research on human rights. Appropriate areas of research
include the domestic factors that inhibit the enjoyment of
human rights, relevant international and domestic legal devel-
opments and effective practices in human rights monitoring
and implementation. This function helps identify areas where
a commission should focus its resources and legitimizes a

commission’s reccommendations and analyses.

Practical Examples

United Kingdom

The UK. Commission’s strategic plan emphasizes that
research is integral to identifying the causes of discrimination
and other persistent human rights violations, focusing on the
areas of human rights and equality (on the basis of age, dis-
ability, gender, race, religion & belief, sexual orientation and
gender identity)."?

The Commission has partnered with universities to research
topics including the impact of the 1998 Human Rights Act
on judicial cases and an assessment of whether certain pub-
lic bodies were making progress in the promotion of human
rights.’® It has also released research reports on substantive
issues including inequality in education, employment and pay,
the allocation of public housing and the impact of counter-
terrorism legislation on the Muslim community.'”! Research is
conducted by the Commission itself or by engaging universi-
ties or independent organizations.'**
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India

The Indian Commission is also responsible for conduct-
ing and promoting research,'?® and has partnered with the
National Law School of India University and several institutes
and academies to promote research programs that review
human rights implementation on the ground. At the behest
of the Commission, the National Centre of Advocacy Studies
has conducted a study to assess the overall situation of eco-
nomic, social and cultural rights in three states, with the aim
of analyzing resources allocation and highlighting civil society

initiatives that help individuals access these rights.'**

Practical Examples

5. Monitoring Governmental Agencies to
Ensure Compliance with Domestic Civil
Rights Laws and International Standards

In order to evaluate and strengthen domestic compliance with
human rights, a commission should be empowered to moni-
tor and assess how government agency policies and practices
measure up to domestic law and international human rights
standards.'” As an independent monitoring body, a com-
mission is well placed to collect data from other government
entities and assess the efficacy of programs through impact
analyses. The city of San Francisco has passed an ordinance
that uses human rights to measure local policy and “integrates
gender equity and human rights principles into [government]
operations.” Based on the Women’s Rights Treaty, the ordi-
nance empowers a city commission to conduct gender analy-
ses of the budget, services and employment practices of city
departments to identify discriminatory practices and barriers
to equity. The ordinance has resulted in policies to correct
employment inequality and a subsequent increase in the num-

ber of women employed in certain departments.'*

This type
of human rights assessment can be used in a comprehensive
manner to review compliance with human rights standards
and improve the way government functions.

To be comprehensive, a monitoring function should include
the ability to gather information from all relevant bodies and
agencies, including law enforcement agencies. The authority
to visit and inspect places of detention, including prisons,
immigration detention centers and correctional facilities is

also considered a core monitoring function by many NHRIs.

South Africa

As part of the South African Human Rights Commission’s
explicit mandate to address economic, social and cultural rights,
the Constitution requires the Commission to request infor-
mation from organs of state on the measures they have taken
towards the realization of the rights to housing, healthcare,
food, water, social security, education and the environment.'”

To assist in this process, the Commission has developed
protocols to gather and report on policy, legislation, budgets
and other measures adopted to protect particular rights and
to assess the measures against domestic and international
standards.'?® The purpose is to provide information to the
SAHRC on steps taken to realize rights and also to raise
awareness among government officials regarding their obli-
gations, encouraging officials to set benchmarks for moni-
toring their own performance. In practice, implementation
of the protocol monitoring methodology has sometimes
proved challenging for the SAHRC, according to several
advocates and former commissioners.'?’

United Kingdom

The UK. Commission takes a different approach to monitor-
ing public authorities. Notably, the Commission has a duty
to enforce compliance with the equality and anti-discrimina-
tion legislation but is only authorized to “encourage” public
authorities to comply with their human rights obligations."*
As part of its statutory function, the Commission pro-
duces Codes of Practice in the areas of employment, services,
public functions and equal pay.'* The Codes offer guidance
to employers and service providers on how to comply with

2 as well as to courts

the national anti-discrimination law!?
and tribunals to ensure consistent application of the law.'®
The Commission also facilitates the completion of Equality
Impact Assessments to evaluate how public authorities are
complying with non-discrimination in employment, educa-
tion and public services.'** These Assessments are a tool to
help public authorities ensure that their policies and practices
are structured to comply with their equality duties in the areas
of gender, race equality and disability and are required for
authorities working in these areas.’¥> According to the EHRC,
assessments are designed to foster compliance with legal obli-
gations and improve responses to community needs by identi-

fying potential steps to proactively promote equality.'*®
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6. Partnering With Subnational Human
Rights Structures and Indigenous
Governing Bodies'”

To be effective, a human rights commission must remain
apprised of the human rights conditions on the ground and
responsive to local needs. Indeed, human rights implementa-
tion should involve and reflect the needs and expertise of local
communities and requires cooperation and collaboration
between local, state and federal government.'*® Where sub-
national, indigenous or tribal governing bodies exist, they are
often best equipped to assess local human rights concerns and
can serve as valuable partners for a national institution. Local
and regional offices can also function as the eyes and ears of
a national body, providing a more nuanced understanding of
ongoing human rights concerns and the impact of policies and
practices aimed at improving human rights compliance.'?’

In federalist counties, such as the United States, human
rights implementation raises unique challenges as certain
areas of law and policy fall to state and local governments.
However, federalism also provides a unique opportunity for
state and local agencies and officials to partner in promot-
ing and protecting human rights. Ensuring that the neces-
sary monitoring and follow-up takes place on a national scale
requires strong coordination.'* A national body can facilitate
this through its relationship with state and local entities and
the development of guidelines that aid states and localities in
meeting their obligations."!

Eight of the human rights commissions accredited by the
International Coordinating Committee of National Institu-
tions for the Promotion and Protection of Human Rights

(ICC) are in federalist countries'*?

and many share the
authority to promote and protect human rights with state
or other subnational commissions."*® While working inde-
pendently, some of these national commissions have devel-
oped strong partnerships to aid in fulfilling their mandates.
In Canada, Australia and Mexico, for example, independent
subnational human rights commissions play a role in address-
ing human rights. The commissions in Canada and Australia,
however, primarily focus on preventing discrimination. Rec-
ognizing the importance of effective coordination, particu-
larly in federalist systems, the UN. Office of the High Com-
missioner for Human Rights recently undertook a study on
NHRIs in federal states and has recommended that national
bodies work with subnational entities to enhance their infra-

structure and capacity.'44

Practical Examples

Canada

In Canada, as in the U.S., certain areas of law and policy fall
cither within exclusive federal or provincial jurisdiction.'®
Reflecting this division, there is a national Canadian Human
Rights Commission (the CHRC) and independent com-
missions at the provincial and territorial levels. Each of the
eleven subnational commissions is created through legisla-
tion and therefore, they have varying structures, with some
considered more robust than others.'*® The CHRC has no
oversight authority over provincial commissions and no
authority to speak on their behalf. Additionally, funding for
federal and local commissions is completely independent.

The Saskatchewan Human Rights Commission is one of
the nine provincial commissions. It is mandated to promote
and protect individual dignity and equal rights, which it does
by investigating discrimination complaints, promoting equity
programs and conducting education on its provincial human
rights law.'"” Like the majority of Canadian Commissions, the
Saskatchewan Commission focuses on fostering equality and
preventing discrimination.'*®

Despite this formal autonomy, the national and subnational
commissions have developed several means of collaboration
and coordination. The primary forum for collaboration
among the commissions is the independent Canadian Asso-
ciation of Statutory Human Rights Agencies (CASHRA).
CASHRA facilitates communications in common areas of
work, fosters public education, passes resolutions, intervenes
in Supreme Court proceedings and issues news releases on
topics of interest.'*

Some collaboration has taken place around Canada’s treaty
reporting, although more has been called for."”® Notably, in
2009, the National Commission made a statement to the
UN. Human Rights Council calling on Canada’s national
government to create a national mechanism that includes
local commissions and civil society in treaty reporting
and implementation.’

The CHRC also collaborates with provincial commis-
sions, particularly in Saskatchewan and Manitoba, to address
issues related to First Nations Peoples. In 2010, as part of its
National Aboriginal Initiative, the CHRC worked with Man-
itoba Human Rights Commission to pursue improved edu-
cation and awareness of federal, provincial and international

human rights and treaty rights.'>
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Australia

Like Canada, each Australian state and territory has a statu-
tory equality or human rights commission that is indepen-
dent of the national commission. The commissions are all
charged with providing information and education and
assessing and resolving complaints, with some offering more
protections than others. The state and territorial commis-
sions are under-resourced and while they take complaints
and conduct training, they often lack the capacity to conduct
human rights monitoring.'>

Though their funding and staffing are independent, the
state and national commissions collaborate on a number of
issues that impact federal and local jurisdictions in an effort to
close the existing human rights implementation gap. Formal
collaboration ranges from complaint handling to informa-
tion sharing.”* The Australian Human Rights Commission
provides professional development and conciliation training
to the state commissions,”> which in turn provide office space
and conference facilities to visiting national staff. Addition-
ally, the AHRC has arrangements with several state commis-
sions and agencies in which its publications are displayed by
these agencies, raising local visibility of its publications.

The Australian Council of Human Rights Agencies, an
independent association, fosters collaboration among the
various commissions.’® At times the Council’s members
come together to support pro-human rights policy change.
One example of this is the annual Race Relations Round-
table hosted by the National Commission, which also
includes the New Zealand Human Rights Commission. In
2010, the Roundtable participants called for full implemen-
tation of the Convention on the Elimination of All Forms
of Racial Discrimination (CERD) through a national anti-
racism strategy and for the government to take actions in
accordance with the UN. Declaration on the Rights of
Indigenous Peoples (UN. DRIP)."”

The AHRC’s Aboriginal and Torres Strait Islander Social
Justice Commissioner has fostered a sustained focus on the
rights of indigenous communities domestically.”® The Com-
missioner also contributes to Australia’s reports to treaty
bodies and prepares independent submissions on indigenous
issues under the auspices of the Commission."”

In recent years, the Australian Commission, through
this Commissioner has led several major initiatives on
aboriginal rights. In 2009, the Australian government for-
mally adopted the UN. DRIP."® Using the Declaration

as a guide, the Commissioner developed a proposal for a
National Indigenous Representative Body to implement the
Declaration.!®! The Commissioner has held consultations at
the request of the Minister for Indigenous Affairs to discuss

these proposals'®

and produced a final report with recom-
mendations,'®® which the federal government has accepted.
The Australian government has provided financial resources
to the National Congress of Australia’s First Peoples to

begin implementation.

7. Proactive Engagement With Civil Society

Civil society engagement ensures legitimacy, accountability
and responsiveness and should constitute a formal part of a
commission’s work from its inception.'®* As commissions
develop partnerships with civil society, two principles are
important. First, that the commission should respond to all
segments of society, particularly marginalized communities.'®*
Second, that the commission is an independent body that
should not be beholden to any particular members of civil
society with whom it has consulted or partnered.'*® Neverthe-
less, by recognizing the strength of civil society organizations,
a commission can build effective partnerships with human
rights groups and a multitude of other stakeholders.'”

A recurring theme throughout the convening was that a
broad, non-partisan constituency is essential to the sustain-
ability and effectiveness of a national human rights com-
mission in the United States. Particularly in the politically
charged U.S. context, where mention of international human
rights invites reflexive resort to claims of sovereignty and U.S.
exceptionalism, long-term success requires individuals and
groups who are invested in the protection of human rights to
monitor a commission’s work and provide critical feedback.
To ensure civil society plays this role, the initial establish-
ment phase of a commission must be consultative and inclu-
sive of stakeholders, so that support exists at its inception.'®®
Without constituents on the ground who support human
rights more broadly, a commission may lose site of the most
relevant issues of concern, become overly partisan and lose
credibility.'” Indeed, NHRI's themselves have underscored
the value of civil society relationships.”® To ensure ongoing
engagement, some commissions develop concrete partner-
ships through advisory councils or core groups of experts on

particular issues.'”!
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Practical Examples

United Kingdom
The UK. Equality Act of 2006 includes one of the most

extensive articulations of how a commission can engage con-
stituents and requires civil society partnership.'”* In fact, the
final structure of the EHRC was established using consulta-
tion process,'”?

tation was too limited. In fulfilling its duties, the EHRC is

though some advocates note that this consul-

supposed to consult with appropriate persons regarding its
strategic plan, its periodic monitoring reports and its Codes
of Practice.””* The Commission is also empowered to cooper-
ate with any entities interested in human rights or equality, or
that publish or disseminate information, undertake research
or provide education and training.'”* In carrying out its work,
the EHRC may also establish ad-hoc committees that include
external members.'”

A unique feature of the EHRC is its grant-making func-
tion."”” Grant-making is aimed to support smaller organiza-
tions working in communities of those most impacted by
human rights violations in an effort to address the human
rights implementation gap'”® and underscore the added value
of a human rights approach. Extensive budget cuts have
recently threatened the grant-making function. The cuts high-
light the fragility of the Commission and how easily a lack of
adequate resources can impact its functions.””’

Despite its strong statutory mandate to engage with civil
society, the UK. Commission has faced challenges in garner-
ing on-going civil society support. According to conversa-
tions with advocates, this is the result of the climate in which
the EHRC came into existence. There was a lack of broad
public support for human rights and the human rights por-
tion of the Commission’s mandate was added quietly while
the existing equality bodies were being consolidated into
one institution. The broader context, that British media has
been hostile to human rights since September 11, 2001, has
also had an impact. Additionally, civil engagement was very
limited during the establishment of the Commission. Some
human rights advisors were consulted as the Commission’s
mandate was being developed but they have expressed disap-
pointment in the Commission’s failure to embrace human

rights and equality law on equal footing.'s

Mexico

The Mexican Federal District Human Rights Commission
collaborates with civil society on both a formal and infor-
mal basis. Formally, the structure includes a Citizen’s Coun-
cil, an advisory body of human rights experts, which works
with the President of the Commission to craft general policies
and specific programmatic guidelines to direct the Commis-
sion’s work.'™! The Citizen’s Council, elected by the legislative

182 jt empowers civil society by providing opportuni-

assembly,
ties to influence the Commission’s human rights agenda and
to dialogue with commissioners.

Informally, the Federal District Commission has worked
with civil society to advocate for the government to hold
hearings and disseminate human rights information, which
has helped bolster its success.”®® One result of this collabo-
ration is an initiative to establish a children’s education cen-
ter. The center has provided a half-day education program
on human rights to 140,000 children school groups and

street children.'$*

8. Authority to Strengthen Domestic
Human Rights Compliance by Engaging
With Regional and International Human
Rights Bodies

With regard to treaties, commissions can bridge the domestic
and international spheres in several explicit ways. They can
review international agreements and make recommenda-
tions about which to sign and ratify as well as assessing any
packages of reservations, understandings and declarations
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(RUDs) proposed by the government.”® These efforts pro-
mote a general understanding of treaties and their relation-
ship to domestic law.

The role of NHRIs in fostering domestic compliance
with ratified treaties is becoming increasingly formalized at
the international level. For example, recent treaties, such as
Optional Protocol to the Convention Against Torture and
the Convention on the Rights of Persons with Disabilities
(CRPD), give NHRIs a formal role in monitoring and imple-
mentation.'®® A commission can also participate in treaty com-
pliance reporting. As an independent body, it is important that
a commission undertakes its reporting functions separate from
the government itself."®” It can preserve its independence if it
plays an advisory role but refrains from submitting reports, or

speaking, on behalf of the national government.'®

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES




28 THE ROAD TO RIGHTS

The U.S. participates in periodic reviews of its compliance
with the three treaties it has ratified and provides a report in
advance of each review assessing how it fulfills its human rights
commitments. A U.S. human rights commission could partic-
ipate in these reviews and provide supplemental information
based on its research, fact-finding and engagement with civil
society and state and local partners. Such interventions can
ensure reviews are based on accurate and comprehensive data.

Engaging with other NHRIs is another way for commissions
to remain apprised of international developments and effective
human rights practices. The International Coordinating Com-
mittee is one example of a mechanism that fosters collaboration
among NHRIs by organizing workshops and annual meet-
ings.®” There are also regional coordinating bodies, such as the
Asia-Pacific Forum of NHRIs, the Commonwealth Secretariat
and the Federacion Iberoamericana de Ombudsman. Through
formal and informal collaborations, NHRIs can strengthen

domestic protections and promote shared learning.””

Practical Examples

to inform government reports and collaborates with NGOs
to produce shadow reports.’® In its 2009 report as part of the
ICESCR review, the AHRC advocated for concrete action
at the national level, including passage of a federal Human
Rights Act that incorporates economic, social and cultural
rights and adoption of its National Plan of Action to reduce
violence against women and children, as well as for improve-
ments in health, education and gender equality.'*¢

The Commission has also been deeply engaged in CERD
and UPR review processes. Aside from drafting reports,
the Commission has participated in the reviews in its inde-
pendent capacity.”” In the lead up to Australias UPR, the
Commission consulted with state and territorial human
rights agencies as well as civil society, using their inputs in its
stakeholder submission.!®

United Kingdom

While the UK. Equality Act contains no specific provisions
regarding encouraging ratification and implementation of
international human rights instruments, the EHRC’s work
demonstrates multiple approaches to bringing international
human rights standards home while deepening a country’s
engagement with the international system.”” The EHRC
has worked collaboratively to achieve treaty ratification. One
example is its joint effort with the Office for Disability Issues
to encourage ratification of the CRPD without RUDs.'”
The Commission submitted statements to Parliament and
engaged in a dialogue with government regarding the gov-
ernment’s pre-ratification assessment of compliance. Despite
the Commission’s efforts, the UK. ratified the treaty and the
protocol in 2009, with RUDs."”> The UK. Commission has
also drafted independent shadow reports and participated
in treaty review processes, as well as the UN. Human Rights
Council’s Universal Periodic Review (UPR) of the UK."*

Australia

The Australian Commission has engaged international and
regional mechanisms in myriad ways. The AHRC is a member
of the Asia-Pacific Forum of NHRIs, promoting information
sharing and technical assistance for NHRIs in the region. It
also drafts independent shadow reports, provides information

9. Flexibility to Achieve its Mandate

A commission’s major functions and powers should be
spelled out in its founding legislation, but a commission
should retain flexibility to undertake additional functions
and powers necessary to promote and protect human rights
domestically.””” Domestic human rights situations are fluid
and require dynamic responses. The ability to address these
situations as they arise will lead to an institution that is sus-
tainable in the long term. A commission that has indepen-
dent authority and a broad mandate is more likely to develop
the capacity to gather and interpret relevant information on
issues of concern than a commission with a narrow man-
date.?®® As many convening participants noted, if the com-
mission is effective, it will not duplicate the work of existing
entities, but will complement them. Providing the authority
to undertake functions as needed fosters this flexibility.

In 2010, the U.S. government participated in the UN.
UPR process, a review of its human rights record in light
of the Universal Declaration of Human Rights. The review
provided an unparalleled opportunity for government and
civil society to engage in dialoguc on issues of concern across
the US. The U.S. robust engagement set a high standard for
other countries as they go through the UPR, including con-
sultations across the country. Throughout the process, U.S.
advocates used consultations and reporting to highlight gaps
in human rights protections, including in areas of crimi-
nal justice, housing, healthcare and employment, concerns
reflected in the final recommendations to the U.S. govern-
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ment. To remain responsive to community needs, a domestic
human rights institution should have the flexibility to pro-
mote and monitor compliance with the recommendations
resulting from reviews like the UPR and to address the full

range of human rights.

Practical Examples

Australia

In Australia, the Commission is granted the “power to do all
things that are necessary or convenient to be done for or in

connection with the performance of its functions.”*"!

India

The Indian Commission is empowered to perform “such other
functions as it may consider necessary for the protection of

human rights”*

Canada

The Canadian National Commission has discretion to take
action regarding its anti-discrimination function. Its founding
Act provides that it “shall, so far as is practical and consistent
with [its proscribed functions], try by persuasion, publicity or
any other means that it considers appropriate to discourage
and reduce discriminatory practices [referred to within this
Human Rights Act].”*%

C. Potential Additional Functions
and Powers

Many commissions around the world have several additional
functions that were discussed during the convening, though
participants were unable to reach consensus on whether they
were essential for a human rights institution in the U.S. These
are complaint handling and the authority to participate in
judicial proceedings, either by initiating litigation or sub-
mitting amicus curiae briefs. The following Section describes
these functions, notes key discussion points from the con-
vening and provides examples of how these functions have
been used by commissions in other countries. As highlighted
below, it was agreed that further conversations and research
are needed to determine whether a U.S. commission should

take on these functions.

1. Complaint Handling

Complaints are often the means by which a commission is most
accessible to its constituents, raising its visibility.** A commis-
sion that handles complaints should ideally accept complaints
in all areas of human rights.*® Clear guidelines for the inves-
tigation and resolution of complaints should be created to
guide this function.”” In order to ensure that complainants
understand the potential outcomes, a commission’s authority
to enforce its recommendations should be clearly established.”®”

Multiple considerations must be taken into account in a
final assessment of whether a US. human rights institution
should accept complaints. A comprehensive complaint han-
dling mechanism can shape a commission’s work by providing
information on issues of individual concern as well as prac-
tices and patterns of human rights abuses that inform its pol-
icy work and research.*®® Complaints may also be beneficial as
they provide a concrete way to measure a commission’s output
(i.e., the number of complaints received and resolved). How-
ever, this function incurs costs as well. It is resource-intensive
and may dominate the work of a commission, hampering
its ability to conduct other monitoring or education func-
tions.*” In this regard, too, complaint backlogs can impact
the credibility of a commission and become the sole focus of
evaluating its efficacy.

Convening participants noted the importance of avoiding
duplication with other domestic entities and the need to take
stock of the existing institutional landscape. At present, there
are multiple agencies at the federal, state and local level that
address discrimination complaints in areas including employ-
ment, housing and education on the basis of race, sex, dis-
ability, religion, and national origin. These agencies include
the Department of Justice, the Department of Housing and
Urban Development, the Equal Employment Opportunity
Commission and state and local Fair Employment Practice
Agencies. Appendix C provides a list of relevant federal civil
rights laws and the federal agencies that enforce them.

In light of the complex network of existing entities that
address a wide range of civil rights issues, participants high-
lighted the need to ensure that a commission’s complaint role,
if any, addresses a need that is unfulfilled. Several proposals
were made to this effect. First, a U.S. commission could be
empowered only to hear complaints that do not fall within
the jurisdiction of an existing agency. Second, a commission
might conduct complaint intake and provide referrals to com-
plainants rather than serve any adjudicatory function. Finally,
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some suggested that the commission should not take any com-
plaints of individual human rights violations but only review
complaints regarding the failure of enforcement agencies to
adequately carryout their functions.

Participants ultimately concluded that in order to reach
consensus on whether a complaint handling function was nec-
essary, and if so, to determine its scope, further mapping of the

existing domestic infrastructure is needed.

Practical Examples

India

The Indian National Human Rights Commission’s primary
function is handling complaints, and it receives about 70,000
per year.”® The Commission can hear complaints regarding
human rights violations or negligence in preventing such
violations if the complaint is brought within one year of the
alleged violation.?"" When conducting inquiries into human
rights violations, the NHRC has the powers of a civil court.
Specifically, the NHRC can compel witnesses to testify under
oath, conduct discovery and requisition public records.** It
may also recommend that the relevant public official or entity
grant interim relief to victims.”"?

While the NHRC cannot look into matters pending

214 it may transfer

before any other government commission,
complaints to the commission of the state where the com-
plaint arose.””> There are number of other constraints on
the NHRC's jurisdiction*¢ and the Commission’s authority
has been viewed as limited because it lacks the authority to
enforce its recommendations.?"”

If the Commission investigates a complaint and concludes
that a violation of rights has occurred, it can recommend that
the government pay compensation, initiate litigation or seek
an order from the relevant Court.?"® In practice, the Com-
mission’s inquiries are often limited to calling for reports
from relevant authorities to obtain information regarding a
particular alleged violation.

While a majority of the complaints investigated since 1994
have related to custodial violence and police excesses,””’ the
NHRC has also addressed socio-economic rights. In its first
year, for example, the Commission accepted a complaint
regarding youth deaths resulting from malnutrition and rec-
ommended that the government pay compensation, rejecting
the government’s claim that it lacked the resources to com-

pensate victims. It has more recently received complaints

regarding starvation deaths in the state of Orissa as well as

complaints on labor issues.”*

Australia

The Australian Commission has authority to hear complaints
of discrimination in all areas of public life including employ-
ment, education, housing and the administration of federal
laws and programs, as well complaints alleging breaches of
human rights.?*!

Complaints lodged under the Human Rights Act can be
investigated and, if appropriate, resolved through concilia-

tion.?*

If conciliation is unsuccessful in a human rights case
and the Commission makes a finding that a human rights
breach occurred, it can prepare a report with recommenda-
tions for the Attorney General, which it must then table in
Parliament.?*® The Attorney General has no obligation to jus-
tify the government’s refusal to implement recommendation
from the Commission. In reality there has been mixed success
regarding implementation of the Commission’s recommenda-
tions about individual complaints. As in India, the Commis-
sion’s decisions are unenforceable.??*

The Australian Commission’s use of public inquiries, dis-
cussed in greater detail above, in Part IV.B.1, has been a means
to bridge a complaints driven approach to human rights and a
thematic approach. This process allows the AHRC to respond
to complaints of a more general or systematic nature while
raising awareness of the issues by placing them squarely before
the public. Inquiries have also galvanized support for govern-
ment action to address systemic concerns.”?

2. Participating in Domestic Litigation

Courts and commissions can play complementary roles
in strengthening a domestic human rights infrastructure.
Accordingly, commissions around the world have varying
authority to interface with courts and tribunals. Common
judicial interventions include initiating litigation, filing
amicus briefs, making recommendations regarding enforce-
ment of decisions or reparations, appearing in support of
complainants and/or providing legal assistance.”® This Sec-
tion discusses the authority to initiate litigation and amzicus
power, the two powers that convening participants proposed

as potentially appropriate for a US. human rights institution.
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a. Initiating Litigation to Ensure Compliance
With Civil and Human Rights Laws

Convening participants discussed the value of an institution
with the authority to bring suits against government agencies
for failure to comply with human rights standards. However, the
group determined that further research was needed before con-
sensus could be reached on whether a US. human rights com-
mission could or should have this power. Participants developed
specific questions to help determine the scope of such authority,
if any: Who currently has the authority to bring suits to enforce
compliance with domestic law? What is the legal basis for this
function, if any? Is it possible to grant this type of entity stand-
ing through legislation or other means? What are the potential
risks of politicization that accompany this function? Is there a
particular gap in enforcement that would be most appropriate

for a human rights commission to fill?

Practical Examples

United Kingdom

The UK. Equality and Human Rights Commission has lim-
ited authority to take cases related to human rights. In cases
alleging breaches of the Human Rights Act, the Commission
can initiate judicial review or provide advice regarding rights

227 However, where

under the Act via phone and its website.
there is an equality law dimension to the case, the Commission
has the additional power to provide legal assistance, including
advice, representation and “any other form of assistance**®
Where a potential violation of equality legislation and the
Human Rights Act exists, the EHRC can address both.””
Judicial review proceedings are one avenue open to the
Commission when a public sector body has, or is about to,
violate the law, including the Human Rights Act, and there
is no alternative remedy available.”*® These High Court pro-
ceedings may result in a judicial declaration on the lawfulness
of a policy, the quashing of a decision or the issuance of an
injunction.” Notably, the Commission can initiate these
proceedings in its own name. This may be appropriate in cir-
cumstances with a number of individual victims, allowing the
Commission to demonstrate a particular pattern of violations,
or where actual victims lack the resources to pursue review.
The UK. Commission has been using its authority to ensure
compliance with UK. equality law as well as international
standards.?** As one example, the EHRC has initiated judicial
review proceedings in the UK. High Court, challenging the

government’s domestic enactment ofan EU directive on equal
treatment.”*® The majority of the EHRC’s interventions focus
on implementation of equality law, not human rights.

India

The Indian Commission has wide-ranging authority to inter-
act with courts and may, after an inquiry, go to the Court for
specific orders, including enforcement of its recommenda-
tions.”** The Commission has also brought substantive litiga-
tion. In some cases, courts have reciprocated, referring their
cases to the Commission for resolution or monitoring.” In
these ways, the Commission has been able to contribute to the
jurisprudence of Indian Courts.**

The cases that the NHRC has initiated cover a wide-range
of subjects. The Commission has used its authority to file a
public interest petition seeking enforcement of the rights
of refugees who were displaced and denied citizenship. The
NHRC went to the Court after its own failed attempt to
conduct an inquiry of the relevant state government organs.
The High Court ultimately affirmed the applicability of
fundamental rights to refugees, focusing on the right to life
and liberty.””

The Commission has also addressed issues of due process.
One of its most well known interventions was part of its
ongoing efforts to address violent burning deaths in the prov-
ince of Gujarat. In the Best Bakery Case, the Commission filed
a special leave petition for re-trial in the Supreme Court. The
NHRC argued that the right to a fair trial, (required under
the Constitution and the Covenant on Civil and Political
Rights), had been denied and sought judicial guidelines for

the protection of witnesses and victims in criminal trials.?®

b. Filing Amicus Curiae Briefs at the
Federal Level

A number of participants suggested that a U.S. institu-
tion should have the authority to file amicus briefs, though
this power was not discussed in detail. As the literature on
national human rights institutions bears out, by submitting
amicus curiae briefs, a commission can ensure that courts are
aware of the human rights dimensions of a case, such as rel-
evant standards or the human rights impact of a decision.*’
Many commissions develop internal guidelines to ensure
a consistent approach to the exercise of amicus power. Key

determinants in the decision to participate in a case often

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES




32 THE ROAD TO RIGHTS

include capacity, the overall subject matter of the case, the
potential impact of a decision and the severity of the human
rights violation at issue.** Additionally, a commission should
evaluate whether other human rights organizations are already
involved in the case and how commission participation inter-
sects with its stated priorities. In most countries, leave of court
is needed and a commission may not have full discretion to
intervene even when its own criteria are met.

US. courts, and particularly members of the U.S. Supreme
Court, have expressed openness to looking to international
human rights as persuasive authority, and have highlighted
the need for lawyers to provide relevant standards and prac-
tices to educate the court. As Justice Breyer has explained,
the Court relies on lawyers to research and share comparative
materials and “[t]he demand is there.”*' A human rights insti-
tution would likewise be well-situated to submit briefs includ-
ing international law and examples of implementation from
other countries.

While there is a potential value in granting a commission
amicus authority, convening participants noted that there are
potential drawbacks as well, suggesting further deliberation
was needed to decide whether this power would be appropri-
ate in the US. context. Further analysis should include the

implications of this power for inter-governmental relations.

Practical Examples

Australia

The Australian Human Rights Commission may assist Federal
or Magistrate Courts as amzicus curiae when the Commission
obtains leave of court, the case meets certain subject matter
criteria**® and the case is likely to have a broad impact on law
or policy.**

The Australian Commission’s role in a landmark case,
Minister of State for Immigration and Ethnic Affairs v. Teob,
regarding the domestic application of human rights law dem-
onstrates the value of serving as amici. The Teoh case arose
after the Commission held an inquiry regarding homeless
children and Australia’s ratification of the Child’s Rights Con-
vention (CRC).*® In the case, Mr. Teoh, a non-citizen with
seven citizen children was denied permanent resident status.
The Commission posited that Teoh had a legitimate expecta-
tion that the decision regarding his application should involve
consideration of the CRC and its “best interest of the child”
standard. The Australian High Court agreed. This was the
first Australian decision stating that ratified treaties are rel-

evant to domestic administrative decision-making.%

South Africa

The South African Human Rights Commission intervenes as
amicus in an array of cases.** In the well-known Grootboom
case, relating to the enforcement of several rights, particularly
the right to adequate housing, the SAHRC and the Commu-
nity Law Center intervened. They argued that the government
had a minimum core obligation to fulfill the rights at issue,
echoing international law.?* More recently, the Commission
intervened in a case dealing with access to education and the
failure of schools to inform parents of their right to apply for
a tuition exemption.*** The SAHRC was particularly well-
suited to participate as it had previously held a public hearing
on the right to education where the failure to notify parents
of the exemption was raised as an impediment to fulfilling the
right to education.?” In these cases, the Commission’s judicial
intervention was a direct extension of its broader work.

D. Structural Characteristics to
Promote Independence and
Effectiveness

The powers, functions and mandate of a national human rights
commission guide what role the commission can play in pro-
moting and protecting human rights. A commission’s actual
ability to execute its functions, however, is deeply dependent
on its structure. Studies have shown that “strong institutional
design is a prerequisite for an effective NHRI but it is not suf-
ficient alone” to ensure success.?>

Consensus emerged around the need for three primary
structural safeguards essential for an effective and indepen-
dent U.S. human rights body: adequate funding, a transparent
appointment and removal processes, and the ability to assess
human rights at the local level. All participants agreed that
a legitimate commission is one that remains independent®!
and that safeguards should be put in place both to shield the
commission from being co-opted (by the executive branch or
otherwise) and to ensure it remains accountable to the indi-

viduals and communities it is meant to serve. This Roadmap
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has already explored means of promoting accountability, par-
ticularly through reporting and relationships with civil soci-
ety.* This Section focuses on the three structural compo-
nents that participants recognized as ensuring independence

and effectiveness.

1. Adequate Resources and Autonomy

Participants continually noted the need for consistent ade-
quate funding, secured in legislation.® Many human rights
commissions are plagued by a lack of adequate resources and
funding is often subject to the whims of government offi-
cials.®* Thus, the value of providing a commission with neces-
sary resources, and control over how to use them, cannot be
overstated. Without this autonomy, a commission is not only
unable to carry out its mandate, its credibility is also likely to
be diminished.?>

In order to ensure sufficient resources, the legislative
branch should allocate funds to cover a commission’s oper-
ating requirements, including staff, material creation and
dissemination, offices and investigations. Adequate funding
should be secured to the extent possible in authorizing leg-
islation and through the appropriations process.”¢ Without
sufficient funding, on a continuous basis, a commission will
be unable to create an achievable long-term strategic plan,
marring its credibility.”’
2. Transparent Appointment and

Removal Processes

Appointment procedures are an essential way to promote
the independence and diversity of a commission.”® Fair and
transparent appointment procedures can alleviate some of the
threat of government over-reaching and politicization and
should be part of the legislation establishing a human rights
institution.®” As highlighted in literature on NHRIs, the
independence, competence and credibility of an institution
are clearly linked to its individual members.** Scholarship on
NHRIs notes that the executive should not be solely respon-
sible for appointments and that the legislative branch (or
equivalent high level authority), as well as civil society should

262

be involved in the appointments process.’®> Some literature

further suggests that direct appointments by the executive
should be avoided.?®

During the convening, a strong preference emerged for a
U.S. institution appointment procedure consisting of presi-

dential appointments with a public confirmation and hearing

process through the advice and consent of the Senate. Advo-
cates believe that this public vetting of all appointments will
guard against congressional and executive over-reaching and is
an appropriate check in the US. context. A public vetting will
ensure some baseline of expertise and provide much-needed
transparency in the confirmation process. Likewise, removal
procedures should be contained in legislation to provide clear
guidelines and ensure that individual mishandling of respon-
sibilities does not hinder a commission. At present, the Presi-
dent appoints four USCCR commissioners and Congress
appoints four. There is no public vetting.

Participants also underscored the extent to which civil soci-
ety participation is integral to the appointment process, par-
ticularly in nomination hearings and proposing candidates for
appointment. Indeed, such engagement in the selection pro-
cess leads to greater credibility and legitimacy for a national
human rights institution.**

Finally, participants highlighted the importance of includ-
ing eligibility criteria in the governing legislation as a means
to ensure that all appointees have demonstrated experience
with civil and human rights issues. Setting forth “objectively
verifiable” criteria is one way to ensure a diverse and qualified
membership.?** A commission’s composition should reflect,
to the extent possible, the diversity of its constituents. This
includes racial, religious, national origin, gender, ethnic, age,
disability and sexual orientation diversity as well as inclusion
of representatives from different regions and a variety of back-
grounds.?®® Members should further have “proven expertise,
knowledge and experience” in the promotion and protection
of human rights.**® The need for expertise is imperative for
commission leadership, which so often dictates the activities

of a commission as a whole.??”

3. Ability to Assess Human Rights Locally

Participants with commission experience highlighted that in
order to be effective, a commission must have a connection
to how human rights are being protected on the ground.
During the Global Exchange, conversations focused on sev-
eral ways commissions can effectively assess issues of concern
throughout the country: creating local and regional offices,
partnering with state and local agencies and working with
civil society. These powers, described in detail in Sections
B.6 and B.7, above, each serve to raise a commission’s visibil-
ity and foster connections with local communities. Part V.B,
below, describes the consensus reached on specific ways that
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a US. commission should coordinate with state and local
entities, as well as indigenous governing bodies to enhance
domestic human rights protections given the U.S. unique
federalist structure.

While not the focus of the convening, the literature on
NHRIs bears out the importance of local accessibility and vis-
ibility to a commission’s effectiveness. A commission should,
therefore cultivate awareness of its existence and functions
among all segments of the population, but particularly in
communities most likely to be impacted by human rights
violations.”®® A commission can raise the visibility of its work
though media, brochures and fact sheets, all of which should
be developed in multiple languages.*® Consultations and
inquiries, where a commission goes out into communities,
also serve to elevate a commission’s profile. This type of tar-
geted outreach, while useful, cannot replace the value of hav-
inga commission that is decentralized, with a permanent local

presence in the form of fully staffed offices or field officers.?”
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V. Next Steps & Challenges

Convening participants were in unanimous agreement on the
need for a U.S. institution mandated to promote and protect
the broad spectrum of human rights and the key functions
and structural elements of such an institution, as laid out in
Parts IV.A, IV.B and IV.D, respectively.

Noting that the establishment of a U.S. institution is a long-
term goal, attendees also reached consensus on the broad
strokes for how to establish a commission in the present con-
text and the challenges that need to be overcome. The remain-
der of this Part captures the group consensus on how efforts to
create an effective and independent US. commission should

proceed, highlighting in particular:

B The decision to focus on strengthening and
transforming the existing U.S. Commission on Civil
Rights into a Civil and Human Rights Commission;

B Recommendations for ways a US. human rights
institution can maintain a presence in local communities;

B The need to cultivate broad based, non-partisan support;

B Research and mapping necessary to determine whether
any additional functions are essential to a U.S. human
rights institution; and

B The importance of a broad-based multi-stakeholder
campaign to undertake these and other tasks

moving forward

A. Strengthening and Transforming
the U.S. Civil Rights Commission
as an Initial Step to Establishing a
U.S. Human Rights Institution

During the convening, participants discussed the merits of
two main approaches to establishing a U.S. Human Rights
Institution: transforming the existing U.S. Civil Rights Com-
mission into a Civil and Human Rights Commission and
establishing a wholly new human rights institution. Ulti-
mately, participants determined that current advocacy efforts
should focus on strengthening and transforming the existing
USCCR, but that it may be appropriate in the future to estab-
lish a new human rights body and that these tracks need not

be mutually exclusive.

Transformation of the USCCR was prioritized as the best
path for several practical and political reasons. While the exist-
ing Civil Rights Commission is flawed by all accounts, any
efforts to close or fully defund it would be politically fraught.
First and foremost, the Commission has an important history
and core elements that allowed it to serve as a robust fact-
finding and monitoring institution at one time. At its prime,
the USCCR held public hearings across the country, moni-
tored government agencies and fostered legislative and policy
change to ensure robust implementation of civil rights laws.
Through strengthening the existing Civil Rights Commission
structurally, expanding its mandate and granting it the powers
described herein, it can potentially regain a prominent role as
a guarantor of rights protections.

Practical considerations counsel toward transforming,
rather than replacing the existing institution as well. Elected
officials are not likely to take ownership of efforts to elimi-
nate a body that is mandated to enforce civil rights, even if
its current mandate is ineffectual in practice. In fact, efforts
to transform the USCCR can build upon its past successes
as a basis for reinvigorating the once venerable institution.
Additionally, many advocates with policy-making exper-
tise believe that it would be an uphill battle to establish a
new institution with the robust fact-finding powers of the
USCCR. However, by revitalizing and transforming the
existing Commission, those powers, including subpoena
power, can be retained. Just as the political climate makes it
unlikely that Congress will grant subpoena power to a new
institution, securing legislation to create a new institution
with a human rights mandate is likely to face a large amount
of political pushback. Finally, establishing a new institution
is apt to raise greater funding concerns among government
officials than attempts to strengthen an existing body.

Working within an existing infrastructure also has some
drawbacks. It’s likely that some staff and current methods
of work are entrenched in the USCCR. Additionally, those
who are aligned with the institution (whether as appointees,
employees or constituents) may not have the knowledge base
to appropriately adopt an expanded mandate and may, in
fact, be resistant to it. Thus, any efforts to expand the man-
date will require time and resources to conduct education
and outreach to address this. While it is too early to tell,
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recent Commissioner appointments may breathe new life
into the USCCR.?"!

Weighing these considerations, participants ultimately
agreed that the benefits of focusing on transforming the exist-
ing body outweigh the costs. At present, the American public
has sharply divergent views on the value of U.S. engagement
with international mechanisms and the utility of human
rights more generally. However, there is a growing constitu-
ency base for accountability mechanisms with a human rights
mandate. Additionally, to the extent advocacy for a human
rights institution can leverage support by highlighting links to
civil rights, which are more widely accepted and understood
in the USS,, it is more likely to garner support.

B. Ensuring Local Presence and
Impact

During the convening, specific recommendations were made
to ensure that a US. human rights institution can promote
and protect human rights in all corners of American society,
accounting for the relationship between federal, state and
local authorities, particularly as they relate to human rights.
US. federalism has some unique features that impact human
rights implementation.”” When ratifying the human rights
treaties it has joined, the United States includes the under-
standing that the federal government shares responsibility for
human rights implementation with state and local authori-
ties.””* International law echoes the principle that subnational
governments have an important role to play in implementation
although the national government remains internationally
responsible for failure to meet human rights treaty obligations
and ultimately bears the obligation to fulfill human rights com-

mitments.””*

Nevertheless, principles of federalism may limit
the scope of the federal government’s power to require that
state and local governments engage in these activities.””> This
limitation, however, does not negate the fact that federal sup-
port is necessary for comprehensive human rights implemen-
tation at the state and local level and that the federal govern-
ment can and should encourage these efforts. Indeed, the need
for intergovernmental coordination is clear given that U.S.
human rights concerns increasingly involve intrastate issues,
such as immigration, healthcare and racial profiling.”¢ Some
states and localities are even ahead of the federal government
in efforts to implement human rights, demonstrating local sup-
port for human rights values.””” But at the same time, many

federal, state and local authorities are uninformed of their obli-
gations to monitor or implement human rights.

The United States has a unique relationship with indig-
enous peoples and tribal governing bodies, as well. There are
over 550 native governments with their own law enforcement,
courts and decision-making bodies such as tribal councils.
Most of these governments are small and don’t have resources
to create a free-standing human rights commission, though
the Navajo Nation has established one.?”® Nevertheless, native
governments serve a unique function, providing community
support and sometimes playing a role analogous to State and
Local Human Rights Agencies, though they may in fact have
sovereign authority. Like State and Local Human Rights
Agencies, native governments can report on local issues and
interface with a national commission.?””

To address these US. realities, participants agreed that
there is a clear need for a commission to clarify the obliga-
tions that officials and agencies at all level of government are
expected to undertake. Conversations also highlighted the
need for mechanisms by which a U.S. human rights institu-
tion can facilitate and support state and local efforts to pro-
mote and protect human rights, including through the provi-
sion of incentives, such as financial resources, for improved
monitoring and implementation. It was largely agreed that
a US. institution should, therefore, be charged with iden-
tifying priorities for, and assisting in, implementation of a
federal grants program that supports civil and human rights
education, monitoring, reporting and enforcement efforts.”®
It should also have staff focused on developing relationships
with state and local entities, including through the provision
of training and education. Because of the salient nature of
relationships with state and local agencies and officials, a U.S.
human rights institution should also be authorized to create
ad hoc committees to conduct fact-finding and analysis of

particular human rights issues as they arise.”!

C. Establishing Broad Based Support

While the majority of the convening focused upon the core
components of an effective human rights institution, conver-
sations continually returned to the premise that, in order to be
effective and sustainable, any effort to establish a human rights
accountability mechanism requires broader support. There
was consensus that efforts to establish a human rights commis-

sion may not be achievable if education and awareness-raising
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around human rights and the value of such an institution are
not prioritized as part of a larger strategy. U.S. advocates and
international participants with deep commission expertise all
acknowledged that community engagement on human rights
issues is vital to success in the long term, no matter which path
to creating a human rights institution is pursued.
Broad-based support can help to ensure that human rights
commissions continue to fulfill their mandates over time.
During the convening, participants highlighted the impor-
tance of ongoing, comprehensive reviews of commissions that
go beyond compliance with basic international standards.
Civil society should continually monitor a commission’s efhi-
cacy and the outcomes of its work. Several factors can be used
to evaluate success: how the public uses the mechanism, gen-
eral awareness of human rights, the inclusion of human rights
standards in laws, policies and procedures, as well as whether
the government adopts recommendations from the commis-
sion or international and regional human rights bodies. While
itis difficult to draw clear causal lines between these indicators
and the work of a commission alone, they can help to generate
a more nuanced understanding of where it adds value. Recent
literature on national human rights institutions underscores
this point, highlighting that these factors must be monitored
and re-assessed over time.?*? Civil society monitoring should
not replace internal assessments, and NHRIs should cre-
ate their own internal benchmarks and indicators to ensure

ongoing effectiveness.”®

D. Carrying Out Additional Research

Together, convening participants identified concrete steps neces-
sary to establish an effective human rights accountability mecha-
nism in the United States. First, several discrete research ques-
tions need to be answered to determine the ultimate scope and
authority of the proposed institution. Participants agreed that
an effective institution will not duplicate the work of existing
agencies and will be properly authorized by domestic law. The
convening group identified the need to map the existing organi-

zational landscape, focusing on the following questions:***

B What, if Any, is the Appropriate Scope of a New
Institution’s Complaint Function?

— What are the enforcement and/or investigatory
functions of existing agencies with jurisdiction over
civil and human rights? (See Appendix C for a list of
federal civil rights laws and enforcing agencies)

— For agencies with complaint handling functions, what
subject matter is covered? What are the gaps?

— What types of oversight exist for
enforcement agencies?

B Should a National Institution Have Authority to Sue
Other Agencies for Failure to Comply With Legal
Obligations?

— Which entities have authority to bring suits to
enforce compliance with domestic law ? What laws are
covered? What are the gaps?

— Can legislation authorize a new institution to bring
suit against other agencies? What examples exist?

— Are there limitations on a national institution’s power
to litigate more generally?

— What are potential downsides to granting an
independent institution a litigation function?

B s the Power to Intervene in Litigation Through
Amicus Curiae Briefs Recommended?

— What are the implications of this power in the US.
context? What are the potential benefits? Potential
drawbacks?

— How should situations where the institution may take
a position contrary to other government agencies or
departments be addressed?

E. Need for a Campaign to
Undertake Additional Tasks

The majority of next steps build upon the belief, articulated
during the convening, that to be successful, advocacy to cre-
ate a human rights commission must be broader and more
inclusive. Advocates must expand the dialogue on the value
of incorporating human rights and the potential impact of
a national institution to include a more diverse, non-parti-
san constituency. As noted above, broad support will help
ensure that a human rights body, once established, remains
effective and accountable to the vulnerable populations it is
meant to serve.

Broader engagement is a long-term effort that includes
coordination, education and capacity building, all of which
require additional resources. The next steps laid out in this
Section do not comprise an exhaustive list of actions, but rep-
resent the framework that participants agreed is necessary to
move advocacy forward.
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B Education. Participants from every country emphasized

that awareness of the intrinsic value of domestic
accountability mechanisms is essential to build
sustainable support for a U.S. human rights commission.
Education should target civil and human rights advocates
working at the grassroots level and more policy focused
organizations, as well as policy-makers. To garner
support, advocates must share tangible examples of
success derived from human rights commissions around
the world and domestic human rights advocacy. These
efforts can develop a deeper understanding of how the
human rights framework can bolster existing civil rights
protections and impact individuals.

These efforts should reach as wide an audience as
possible and go beyond disseminating reports and fact
sheets. Through the creative use of media and messaging
platforms, a campaign can engage new individuals and

groups in the calls for accountability mechanisms.

Outreach. Participants continually emphasized that an
effective movement requires cross-cutting community
support and setting the stage to bringa broad range of
interested parties to the table requires outreach.

Participants identified members of the following
groups and communities as central to developing
strong non-partisan support for human rights account-
ability mechanisms: labor activists, religious groups,
business leaders, anti-poverty groups and advocates
working on LGBT issues, disability rights, housing,
education and the rights of non-citizens as well as rep-
resentatives from a broader range of African American
and Latino communities.

A general consensus emerged that outreach should
include more inclusive dialogues on the proposals for a
human rights institution, as input from additional stake-
holders can ultimately result in greater buy-in by

myriad communities.

Capacity Building. Many of the groups who currently
support human rights, or appear to be natural allies, lack
the capacity to focus resources on efforts for long-term
structural change. To address this gap, it was agreed that
that a long-term strategy should include efforts to build
organizational capacity so that interested groups can
engage in outreach and education.

To cultivate capacity, advocates must first map out
where there is interest in creating a human rights com-
mission. The next step is to assess existing capacity to
focus on establishing a human rights body and identify
ways to effectively grow that capacity as well as provid-
ing tools for engaging in these efforts.

These steps will help constitute a base of support that
can be effectively mobilized as part of long-term efforts.
Without that, efforts at social change will lack the
constituency power to push for meaningful change and
avoid compromises that could ultimately limit efforts to

create strong accountability mechanisms.

Developing a Communications Strategy. Intrinsic to
along-term, multi-prong campaign is a comprehensive
communication strategy built on current views of

the human rights framework and accountability
mechanisms. Effective communications require
messaging built on public opinion research related

to these topics. Communication materials should
concretize the need for a human rights commission

and develop a narrative that highlights the impact (and
potential impact) of the human rights framework on
real people and communities. These messages can foster
media support, enhance outreach to those who are
unfamiliar with human rights and build support among
policy-makers.

Legislative Advocacy. The convening highlighted that
advocates should expand existing efforts to build strong
relationships with federal policy-makers and agency
staff?® A targeted campaign should continue to identify
and engage Congressional and administrative champions
whose interests align with a strengthened domestic civil
and human rights infrastructure. Advocates can then
energize these potential champions and arm them with

information to galvanize additional support.

Cultivating Resources. Each of the steps identified
above require resources, particularly sustained funding
support. Thus, in order to move advocacy forward, the
group noted that a campaign must identify and leverage
available resources and cultivate financial support,
technical assistance and expertise regarding each of the

steps outlined in this Section.
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VI. Conclusion

The human rights movement in the United States is grow-
ing. Support for domestic mechanisms to address the pressing
domestic civil and human rights issues of our time exists both
at home and in the international arena. One such mechanism
is a human rights commission mandated to promote and pro-
tect all human rights issues pertaining to all people within the
United States and subject to U.S. authority.

Based on a multi-stakeholder convening, this Roadmap
provides the key ingredients for a U.S. human rights commis-
sion, drawing lessons from the experiences of existing com-
missions in Australia, Canada, India, Mexico, South Africa
and the United Kingdom, and applying them to the unique
US. context. The proposed mandate, structure and functions
serve to ensure that the institution that is established is effec-
tive, legitimate and sustainable.

While no one institution alone is a panacea for social ills, a
robust human rights commission can strengthen existing law
and policy by translating international human rights norms
into practice in the pursuit of achieving dignity, equality and
respect for all. It can also take a proactive role in addressing
growing disparities in wealth across economic and racial lines
as well as issues of housing, education and healthcare, which
impact every community.

As highlighted throughout this Roadmap, establishing
such a domestic accountability mechanism is not a short-term
goal. It requires building broader general support for human
rights within the United States, conducting greater outreach
and education on the value of a human rights commission
more specifically and building the capacity of organizations
to engage in efforts for this type of social change. However,
by prioritizing these goals, advocates can work together to
establish an institution that is responsive to pressing civil and
human rights issues as they emerge.
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Appendix A

Domestic Proposals for a
Human Rights Monitoring Body

1. Transforming the U.S. Commission on
Civil Rights

Two of the principal coalitions pushing for reform of the exist-
ing U.S. Civil Rights Commission are The Leadership Con-
ference on Civil and Human Rights (which has a USCCR
Taskforce) and the Human Rights at Home (HuRAH) Cam-
paign (which has a USCCR Subcommittee). The USCCR
Taskforce and the USCCR Subcommittee share goals and
leadership and together have spearheaded federal legisla-
tive efforts to reform and transform the USCCR into a
Civil and Human Rights Commission.”*® These coalitions
have joined their voices with other advocates for reform of
the USCCR.®’

Such a transformation would allow a revitalized institu-
tion to build upon the historic legacy of the USCCR, which
gained a reputation as “the conscience of the nation”** during
the civil rights struggle of the 50s, 60s and 70s. At its peak, the
USCCR was a robust, bi-partisan, fact-finding agency that
held public hearings across the country, served as a power-
ful vehicle for education and public awareness and routinely
evaluated the enforcement of civil rights laws by the agencies
charged with implementation. It also had, and still maintains,
the power to subpoena witnesses to ensure its findings were
based on complete and accurate records. Based on its hear-
ings and investigations, the Commission made recommenda-
tions to the President and Congress, influenced the substance
of civil rights legislation and served as a clearinghouse for
reports, ensuring that civil rights issues from around the coun-
try reached policy-makers.

While the Civil Rights Commission has a rich history,
there is a growing consensus in the domestic social justice
community that the current USCCR is broken. Its critics
contend that the Commission no longer serves as an effective
independent monitoring body. It is a politicized institution,
lacks resources and professional staff with civil rights creden-
tials, has lost its connection to the facts and people on the
ground, and, in recent years, has even opposed critical civil

rights proposals and/or reversed long-standing core posi-

tions on some of our nations’ most critical civil rights. The
Commission is no longer equipped to respond to the most
critical civil and human rights crises of our time.*®

Expanding the USCCR’s mandate to include human rights
would provide a new, broader framework to guide the Com-
mission’s work, while allowing it to retain the robust powers
that facilitated its success and gave it legitimacy at its peak. An
expanded mandate would further improve the Commission’s
ability to engage with the complex manifestations of 21st cen-
tury racism and the pressing domestic human rights concerns
of the day. This could include, for example, the government
failures in response to Hurricane Katrina and the disparate
impacts of the recent financial crisis; these are areas where the
USCCR has been notably absent. Use of the human rights
framework would allow the Commission to squarely address
important intersectionalities of race, gender, national origin,
disability, age, sexual orientation, gender identity, and reli-
gion, while working to ensure that civil and human rights poli-
cies reflect the facts on the ground throughout the country. A
broader mandate would also help bring the U.S. into compli-
ance with its existing human rights commitments.

In order to be effective, a transformed commission needs
more than an expanded mandate. The Leadership Confer-
ence Civil and Human Rights and HuRAH coalitions have
made a set of recommendations to strengthen the USCCR
by also revamping its structure and appointment process.
These recommendations aim to facilitate the creation of a
robust, independent and effective human rights commission
out of the USCCR. Section (a) briefly describes the trajec-
tory of the USCCR and Section (b) lays out the coalitions’
recommendations for transforming it into a civil and human

rights commission.

a. The History of the USCCR

Several advocates and scholars have developed rich and
detailed histories of the USCCR. This Section draws heavily
from the comprehensive history of the Commission included
in the 2009 report by The Leadership Conference on Civil
and Human Rights, Restoring the Conscience of a Nation: A
Report on the U.S. Commission on Civil Rights as well as the
article The Rise and Fall of the U.S. Commission on Civil Rights,
published in 1987 in a Harvard Law School Journal
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The USCCR was established in 1957 by a provision of the
first federal civil rights law of the 20th century, with the goal
of achieving more effective monitoring to enhance enforce-
ment of civil rights.*”® The Eisenhower Administration cre-
ated the Commission in response to extreme domestic racial
strife, at a time when the U.S. was facing international con-
demnation for its treatment of African Americans. Its work
paved the way for landmark legislation in the areas of civil
rights, voting and housing, including the Civil Rights Act of
1964 and the Voting Rights Act of 1965. The Commission
uncovered discriminatory practices and fought to change pol-
icies to advance individual rights, with a focus on the rights
of African Americans. Notably, the Commission focused on
not only the legal and political barriers to equality but on the
economic causes as well.??? Its work challenged the status quo
and gave a voice to individuals across the country.

Opver the years, as the USCCR was periodically reautho-
rized by Congress, its statutory responsibilities expanded
and it played an active role in shaping the country’s civil
rights agenda.”’ Its current mandate includes addressing dis-
crimination based on race, national origin, religion, gender,
age or disability.**

The Commission has no enforcement authority, but is
empowered to hold hearings and subpoena witnesses. To
facilitate its work investigating civil rights violations, par-
ticularly conducting field surveys and planning hearings,
the commissioners established State Advisory Committees
(SAC:s) to serve as their “eyes and ears” on the ground. In
cach state, the SACs are authorized to receive reports and
recommendations, give advice to the national office regard-
ing matters of local concern and participate in USCCR con-
ferences and hearings.*”

However, the Commission’s voice as an independent moni-
tor of rights has been compromised. Beginning in the 1980s,
several internal and external political factors have encroached
upon the Commission’s ability to function effectively and
independently. Over time, the White House and Congress
have made attempts to stack the USCCR with commissioners
who shared their positions and to exert greater control over
the Commission’s agenda.?”® However, the very compromises
that Congress and the White House reached to avert these
attempts, including changing the appointments process and
the number of commissioners, are today often viewed as caus-

ing the fundamental structural flaws of the Commission.*””

As the Commission was reauthorized throughout the
1980s and 90s,*”® there were some signs that the USCCR was
regaining strength as a watchdog of civil rights. The Commis-
sion issued several reports on racial tension and reinvigorated
its monitoring function. However, despite these efforts, gov-
ernment entities and civil society continue to highlight ongo-
ing structural concerns.

A key concern today is the dwindling resources that have
led to severe staffing and office cuts.”” The Commission no
longer produces the volume or quality of reports it generated
in the past®® and its ability to assess and address civil rights
concerns at the state and local level has been stymied by a
reduction in the number of regional offices, regional staffing

301

cuts® and the proliferation of political patronage in appoint-

ments to the national body and local SACs (whose members

often lack experience with civil rights issues),?**

among other
causes.>”® The Commission’s lack of connection to facts on the
ground is exacerbated by the fact that today, instead of hold-
ing fact-finding hearings that involve broad participation, the
Commission uses monthly two-hour briefings to conduct its
investigations. As the USCCR stands now, commissioners
and SAC members are often advocates of the positions held
by the administration or party that appointed them, and lack
relevant experience or expertise.

While civil rights abuses and discrimination continue, the
existing USCCR is ill-equipped to address them. The Com-
mission has been largely absent from debates around critical
civil rights issues, such as the impact of Hurricane Katrina
or the disparate impact of the recent financial crisis on com-
munities of color, as just two examples. In fact, the major-
ity of the Commission has taken positions that many in the
civil rights community find objectionable, including oppos-
ing the Matthew Shepard and James Byrd, Jr. Hate Crimes
Prevention Act’ and recommending that the ABA remove
language stating that law schools should be committed to
diversity, reversing its long standing position in support of
affirmative action.’®

To many, the Commission is not only peripheral to pro-
tecting civil rights, it is “so debilitated as to be consid-
ered moribund.”**® The Commission’s mandate, structure,
appointment process and budget have all contributed to its
demise. The Commission’s mandate should be broadened to
ensure its ability to address complex 21st Century injustices.
Additionally, structural changes are needed to ensure the
independence that gave it legitimacy at its zenith.
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b. Recommendations of the Leadership
Conference USCCR Taskforce and the
HuRAH Campaign

A number of recommendations to reform the current
Commission have emerged to minimize the political nature
of the appointments process and equip the Commission to
address modern manifestations of discrimination and take
a proactive approach to pressing domestic civil and human
rights concerns. These include, among other reforms, expand-
ing the mandate to include human rights. The motivation
behind these recommendations is the desire to build upon
the strengths of the USCCR, ensuring that the agency’s criti-
cal powers and functions remain, while creating a body that is
both better equipped to remain independent and has stronger
ties to local communities. The goal is ultimately to improve
civil rights enforcement and strengthen US. compliance with
human rights norms and commitments. The recommenda-
tions discussed below represent the current consensus views of
the USCCR coalitions of The Leadership Conference on Civil
and Human Rights and the HuRAH Campaign. These pro-
posed reforms focus on enhancing the Commission’s mandate,
structure and appointments but do not represent an exhaus-
tive list of the coalitions’ recommendations. The coalitions’
proposed reforms build upon and modify recommendations
included in 2 2009 Report by the Leadership Conference.>”

First, the Commission’s name should be changed to the U.S.
Commission on Civil and Human Rights. Its current mandate
should continue, but should be expanded to explicitly include
human rights as well as discrimination based on sexual orien-
tation or gender identity.**® Second, in an effort to reduce par-
tisan deadlock and the over-politicization of the Commission,
staffing and appointment procedures should be revamped.
This includes reducing the number of commissioners by one
(to a total of seven) to prevent deadlock in decisions. It fur-
ther includes re-instituting an appointments process which
requires that appointments be subject to Senate confirmation
and a public vetting process.**” Recommendations also call
for criteria to ensure that appointees have relevant civil and
human rights experience.

A third area of focus for these coalitions is enhancing the
Commission’s reach across the country, enabling it to hold
hearings and monitor and investigate local civil and human
rights concerns, as well to serve as a clearinghouse of infor-
mation on civil and human rights. To achieve this goal, the

coalitions are is calling for a more robust infrastructure that

supports and coordinates state and local government and civil
society efforts to ensure compliance with civil and human
rights, including through a grants program.?'® Recommenda-
tions further call for increasing the number of fully staffed
regional offices from six to 10, with provisions for additional
professional staff, as well as giving the Commission the ability,
in consultation with the regional offices, to create ad-hoc state
and local committees.

These reforms would ensure the existence of a high level
agency that has the power to conduct hearings on civil and
human rights issues both at the national and local level. At the
same time, they preserve the power to subpoena witnesses in
pursuit of its fact-finding efforts and ensure there is a national
clearinghouse for information on civil and human rights issues
throughout the country. A transformed Commission would
be able to make policy and legislative recommendations and
provide an independent voice working to strengthen civil and

human rights protections.

2. Ensuring Federal Coordination of State and
Local Efforts to Use Human Rights

Columbia Law School’s Human Rights Institute, in coordi-
nation with the HuRAH Campaign and the International
Association of Human Rights Agencies (IAOHRA), devel-
ops scholarship on, and resources for, state and local officials
interested in using the human rights framework. This Section

draws heavily from these resources.!!

a. State and Local Human Rights Agencies

Although state and local human rights and human relations
agencies (State and Local Human Rights Agencies) go by dif-
ferent names and have varying missions, they are all primar-
ily focused on preventing and eliminating discrimination
through a variety of means, including enforcing anti-discrimi-
nation laws and engaging in community education and train-
ing in an effort to prevent discrimination. Encouraging and
facilitating institutional change through policy and practice
to eradicate discrimination and promote equal opportunity is
a central part of their mission.

Many State and Local Human Rights Agencies were estab-
lished in the 1940s and 1950s to address the racial tension and
violence erupting around the country. Others were formed in
reaction to the civil rights movement and in response to calls
to eradicate racial discrimination.”> Most Agencies are orga-
nized into non-profit associations, for example, IAOHRA >*
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State and Local Human Rights Agencies receive funding
from federal, state and local governments as well as private
sources, yet this funding is inconsistent from year to year
and across agencies. In 2010, several IAOHRA members lost
funding and were forced to close their doors while almost all
Agencies experienced cutbacks.

For the past several years, these Agencies, in partnership
with the HURAH Campaign, have advocated for federal
government support for their efforts to monitor and imple-
ment human rights. They have called for the establishment of
a national infrastructure that includes both a national human
rights commission to monitor human rights implementation
throughout the country and a federal Inter-Agency Working
Group on Human Rights that would coordinate implementa-
tion among federal agencies and departments, as well as with
state and local officials.

The following Section describes how some State and Local
Human Rights Agencies are already using the human rights
framework and the importance of these efforts in bringing the
US. into compliance with its human rights commitments. It
concludes by detailing concrete recommendations for ways
in which the federal government can support and coordinate
state and local efforts, specifically through dedicated staff,

education, training and resources.

b. Ongoing State and Local Agency Efforts to
Implement Human Rights

Human rights implementation is meant to involve state and
local officials. Human rights treaties provide the opportunity

314 and call

to report on conditions within local communities
for training and education of both government officials and
the public to promote awareness of, and compliance with,
human rights. They also offer a set of standards to guide local
governments in administering their own laws and policies and
means to assess compliance with these standards.

USS. federalism also provides state and local governments a
role in human rights implementation. When ratifying human
rights treaties, the government explicitly acknowledges this
by stating that treaty obligations will be implemented by state
and local governments to the extent that they exercise juris-
diction over such matters.’” Despite the federal government’s
inconsistent record of recognizing, or implementing, human
rights, local officials in several jurisdictions are using human

rights standards and strategies.

As described below, some local officials explicitly embrace
international standards and agreements while others engage
in work that reflects human rights principles more generally.

Several cities have incorporated human rights directly
into local law. San Francisco has an ordinance that incorpo-
rates the principles of the Women’s Rights Convention. The
ordinance requires the City to eradicate policies with a dis-
criminatory intent or impact, identify barriers to protecting
human rights and provides for education and training of city
employees. In 2009, Chicago adopted a resolution that calls
on the city to “advance policies and practices that are in har-
mony with the principles of the Convention on the Rights of
the Child in all city agencies and organizations that address
issues directly affecting the City’s children.”

Several State and Local Human Rights Agencies collect
valuable information on existing programs and policies rel-
evant to protecting human rights. The Pennsylvania Human
Rights Commission collects disaggregated data on cases
involving race, color, and national origin in employment,
housing and education, and has provided this information
to the UN. Committee that oversees compliance with the
Convention on the Elimination of All Forms of Racial Dis-
crimination. The Portland Oregon Human Rights Com-
mission uses a complaint mechanism to track a wide range
of potential human rights violations, including the denial of
education, trafficking in persons, abuse of workers’ rights and
other abuses.

State and Local Human Rights Agencies are also ideally
situated to hold hearings on local human rights issues. In the
past, the San Francisco Human Rights Commission, in con-
junction with other organizations, conducted a hearing on
discrimination against Native Americans, which involved a
large number of local stakeholders and led to a written report
with policy recommendations to address housing, health,
education and other issues of concern.>'¢

These examples demonstrate that State and Local Human
Rights Agencies across the country have the capacity to bol-
ster human rights compliance. However, this activity is not
conducted in a comprehensive or coordinated way. These
examples are ad-hoc and at the behest of local officials and
communities. There is no coordinated effort to incentivize
human rights compliance, to collect or share these initia-
tives where they are effective or to provide training on human
rights standards and strategies.
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c. The Lack of Federal Support and
Coordination for Human Rights Work

Because the federal government remains ultimately respon-
sible for human rights compliance, it has an important role to
play in facilitating the work of State and Local Human Rights
Agencies and providing guidance and support to these Agen-
cies to assist in achieving human rights compliance. How-
ever, to date, federal government support to State and Local
Human Rights Agencies has been limited to enforcing and
monitoring compliance with federal anti-discrimination laws
and does not facilitate efforts related to human rights trea-
ties. Existing federal support comes largely through federal
grant programs, such as Department of Housing and Urban
Development grants to facilitate fair housing education and
outreach as well as local enforcement of fair housing laws.?"
Similarly, the Equal Employment and Opportunities Com-
mission contracts with State and Local Human Rights Agen-
cies to enforce federal anti-discrimination law in employment
at the local level *'® The Department of Justice provides grants
to promote public education and awareness of the Immigra-
tion and Nationality Act as it relates to employment.*” Each
of these programs exemplifies how federal support can facili-
tate intragovernmental partnerships to strengthen compli-
ance with existing laws. A coordinated national approach to
promoting and protecting human rights could include fed-
eral resources for state and local efforts through similar grant
programs as well as additional means of support, some of
which are described in the following Section.

It is encouraging that members of the Obama Administra-
tion have recently demonstrated an increasing awareness of
the important role that State and Local Human Rights Agen-
cies play in fulfilling human rights treaty obligations and have
requested their assistance in human rights treaty reporting.®*°
While this outreach is laudable, it fails to recognize the severe
resource constraints that these Agencies face in meeting their
existing day-to-day work or the widespread lack of familiarity
with human rights standards.

d. Strategies for A National Human Rights
Commission to Successfully Engage State
and Local Human Rights Agencies

The following Section describes the recommendations made

by TAOHRA and members of the HuRAH Campaign for

ways that federal support, including through a human rights

commission that provides dedicated staff, education and

training and resources to State and Local Agencies, can fos-
ter their participation in human rights reporting and broader

compliance efforts.

1. Dedicated Staff: The HuRAH Campaign has
called for federal staff dedicated to liaising and
coordinating with states and municipalities around
human rights implementation. Such staff could foster
intragovernmental efforts to comply with human
rights by soliciting information from state and local
government when reporting to international and
regional human rights bodies and assisting in the
collection and analysis of this data to determine where
compliance is strong and where it needs improvement.
To ensure a national commission is kept abreast of local
issues this staff should also be responsible for receiving
reports, suggestions, and recommendations from State
and Local Agencies Human Rights Agencies and
officials and holding hearings on issues of state and local
concern, including how state and local policy comport
with civil and human rights standards. The staff can
also raise awareness of human rights by channeling
developments in international fora to the local level and
identifying and sharing effective local practices in civil

and human rights implementation.

2. Training and Education: The HuRAH Campaign
has also called for training to foster awareness of
existing human rights commitments, including under
human rights treaties ratified by the United States,
and relevant international, regional and national
human rights mechanisms. This type of education and
training is essential to develop government officials’
understanding of the obligations that state and
municipal governments are expected to undertake, to
assist with data collection and analysis and to facilitate
dialogue with international and regional human rights
bodies. Without a working knowledge of human rights
standards, states and localities are unable to take steps
to meet their obligations or serve as effective resources

in their communities.

3. Funding: Finally, the Campaign has recommended
that the federal government provide financial support

for state and local governments to engage in civil
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and human rights implementation and compliance.

A federal grants program should be established to
support State and Local Human Rights Agencies and
community based non-governmental agencies in their
efforts to undertake civil and human rights education,
monitoring, reporting and enforcement. This grants
program could be modeled after one of the many federal
programs that already exist to enhance enforcement
efforts and awareness of anti-discrimination laws or
structured in other ways to foster a complementary
relationship between federal, state and local agencies

and officials.

3. Establishing a U.S. Border Commission

Advocates and community members along the US./Mexico
have recommended that the U.S. establish a federal human
rights accountability mechanism to address specific abuses in
the region. Beginning formally in 1998, a number of commu-
nity-based human rights committees around the U.S./Mexico
border came together to form the Border Network for Human
Rights (BNHR). Grounding its work in the experiences of
those living in immigrant communities in border states, the
Universal Declaration of Human Rights and the Constitu-
tion, the BNHR strives to achieve comprehensive immigra-
tion reform, accountable border policy and broader promo-
tion and protection of human rights.**' The comprehensive
efforts of the BNHR include the systematic documentation
and analysis of human and civil rights violations perpetrated
at the Border, focusing particularly on Texas, New Mexico and
other border regions.

The Border Network strives to create community driven
solutions to address these ongoing abuses. In 2006, as part of
its growing national policy efforts, the BNHR and its allies
organized a U.S/Mexico Border Enforcement and Immigra-
tion Task Force (Border Task Force).*” Members include
local community groups, academics, law enforcement offi-
cials, mayors, county commissioners and faith group leaders.

According to the Border Task Force, border communi-
ties have experienced increased harassment and intimidation
as well as a growing number of deaths. These abuses can be
attributed, at least in part, to the following: increased milita-
rization of the border, more stringent national security poli-
cies, increased use of force by Border Patrol and Immigration
and Customs Enforcement officials, initiatives expanding
local enforcement of federal immigration policy and a growth

in enforcement personnel more generally. These factors are
coupled with decreasing training requirements for Border
Patrol as well as Department of Homeland Security (DHS)
oversight mechanisms that lack transparency and are poorly
advertised to DHS staff itself or local communities.???

The Border Task Force cites the lack of government over-
sight and accountability as a key factor in the growing num-
ber of abuses. Accordingly, the recommendations to improve
enforcement efforts while reducing the number of civil and
human rights violations focus on increasing local and federal
government accountability.

A guiding principle of the Border Task Force is that “all
people in the U.S./Mexico border, regardless of their ethnic-
ity or legal status, should have their basic rights respected.”**

325

This Task Force has made over 70 recommendations,’* some

of which have been incorporated into legislative proposals.®2¢
The focus here is the proposed Independent Review Commis-
sion, also known as the United States Border Enforcement
and Immigration Review Commission (Border Commis-
sion), which is described below.

. . 327
Proposal for a Border Commission

The Border Commission would play a primary role in improv-
ing accountability and transparency as well as promoting
partnerships between government officials and local commu-
nities in the region. Its membership would be diverse, includ-
ing individuals with specific knowledge of border issues, and
include border residents and other relevant stakeholders.

The proposed Border Commission would monitor border
and immigration policies and the practices of DHS and other
relevant agencies and make recommendations to improve
federal immigration and border security policy, enforcement,
and complaint procedures.’?® It would proactively promote
the incorporation of civil and human rights in federal, state
and local policy and practice and build the capacity of bor-
der agencies. The Commission would also be charged with
reporting annually to Congress, as well as conducting an
independent study to examine the goals of border policies
and agencies to determine whether they are appropriate,
whether they are being met, and ultimately, to provide rec-
ommendations for improvement. Finally, its responsibilities
would include conducting outreach in local communities
and the promotion of civil society partnerships.

As noted in Part I1.C of this Report, the Border Commis-

sion would have powers to investigate (including issuing sub-
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poenas) and audit government agencies as well as legal power
and sufficient funding to undertake its functions.

While the Border Task Force’s proposed commission has
a regional and topical focus, its foundational principles and
objectives are aligned with the other domestic proposals for
a national human rights commission laid out above. There are
multiple ways its work could complement, or be integrated
into, the work of a national human rights monitoring body.
A national body could collaborate with a Border Commis-
sion to conduct local fact-finding, report on human rights
and make policy recommendations. Alternatively, a domestic
human rights institution could integrate the functions laid
out by the Border Task Force, which overlap with the general
mandate proposed for a transformed U.S. Civil and Human
Rights Commission. Through a focus on the treatment of
non-citizens or those perceived to be non-citizens, a human
rights institution would provide a forum to address some of
the most salient domestic political issues of our time. The issue
of the rights of non-citizens intersects not only with national
security and immigration policy, but also with issues of edu-
cation, labor and healthcare. A national body with eyes and
ears on the border would be well-situated to assess the local
implications of national policy and provide recommendations
to the federal government in order to ensure compliance with

our domestic human rights commitments and obligations.

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES



THE ROAD TO RIGHTS 47

Appendix B

International Calls for a U.S.
National Human Rights Institution

This Section describes international recommendations for the
US. to establish a national human rights institution, some of
which stem from obligations that the U.S. has undertaken by
signing or ratifying particular treaties.

During its 2008 review of U.S. compliance with its obliga-
tions under The Convention on the Elimination of All Forms
of Racial Discrimination (CERD), the UN. CERD Commit-
tee voiced concern over the United States’ “lack of appropriate
and effective mechanisms to ensure a co-ordinated approach
towards implementation of the Convention at the federal,
state and local levels” and recommended establishing such
mechanisms in line with international standards to remedy
this deficit.’” The U.S. is party to CERD and establishing a
human rights monitoring body in line with the Committec’s
recommendation would demonstrate concrete progress in ful-
filling its human rights commitments.**’

The Committee that monitors US. compliance with the
two Optional Protocols of the Convention of the Rights of
the Child*! has similarly reccommended that the U.S. establish
a national human rights infrastructure, calling on “the federal
and state governments [to] consider the creation of human
rights institutions” in order to monitor compliance with the
Optional Protocols, highlighting that “[t]hese institutions
should be provided with the necessary human and financial
resources to carry out their mandates.”*** Notably, the U.S. is
also a signatory to the Convention on the Rights of Persons
with Disabilities, which requires State Parties to establish
independent mechanisms to monitor and promote imple-
mentation of the Convention.**

Since the convening concluded, further attention has
been paid to the need for an NHRI in the United States. In
August of 2010, the UN. Working Group of experts on peo-
ple of African Descent released a report with recommenda-
tions based on their recent visit to the United States, which
focused on issues of discrimination as they impact persons of
African descent. Based on meetings with government officials
and civil society, the experts “encourage[d ] the Government
to establish a human rights commission, as an independent

body...[compliant with international standards,] which will

monitor and assist the implementation by the Government of
international standards at the state and federal levels.”33*
During the recent UN. Universal Periodic Review (UPR)
process, other countries, many of which have established
NHRIs, likewise advocated for the U.S. to create a national
human rights mechanism. As part of the UPR, the UN.
Human Rights Council reviews the human rights records of all
193 United Nations Member States once every four years.’
The U.S. was reviewed in November of 2010 and during the
review, a dozen countries recommended that the U.S. estab-
lish an independent human rights monitoring body. Four of
these recommendations specifically called for a national body
that coordinates with entities at the state and local level.?*
These recommendations are notable because they echo con-
cerns raised by US. civil society groups in an array of reports
filed as part of the UPR process.*” Reports endorsed by sev-
eral dozen individuals and organizations called for a human
rights institution, demonstrating broad support for the fed-

eral government to take action.**®
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Appendix C

List of Relevant U.S. Federal Civil Rights Laws & Enforcing Offices
(By Protected Class)*”’

Protected
Class

Age

Relevant Federal Statute
(and Protections Provided)

1. Age Discrimination Act of 1975
Prohibits discrimination on the basis of age
in programs or activities receiving federal

financial assistance.

www.dol.gov/oasam/regs/statutes/age_act.htm (for text)

Enforcing Agency/Office(s)

Any federal agency funding the program/activity.
(Department of Health and Human Services (HHS)
plays a role in coordinating federal activities).

2. Age Discrimination in Employment Act
Prohibits employers from discriminating against
workers and applicants who are 40 years of age or
older based on age.

www.eeoc.gov/laws/statutes/adea.cfm (for text)

Equal Employment Opportunity Commission
(EEOC)

www.ceoc.gov/laws/types/age.cfm

3. Equal Credit Opportunity Act

Prohibits creditors from discriminating against credit
applicants on basis of race, color, religion, national
origin, sex, marital status, age, or because

an applicant receives income from a public

assistance program.

www.justice.gov/crt/about/hce/documents/

ecoafulltext_5-1-06.php (for text)

Department of Justice (DOJ)
Housing and Civil Enforcement Section

www.justice.gov/crt/about/hce/

4. Disaster Relief and Emergency Assistance Act
Provides for equitable and impartial relief operations
without discrimination on grounds of race, color,

religion, nationality, sex, age, or economic status.

www.fema.gov/pdf/about/stafford_act.pdf (for text)

Department of Homeland Security
(Through the Federal Emergency Management
Agency (FEMA))

www.fema.gov/about/index.shtm

S. Civil Service Reform Act of 1978

Prohibits discrimination in federal employment on
the basis of race, color, national origin, religion, sex,
age, disability, marital status, or political affiliation.

www.opm.gov/biographyofanideal/PU_CSreform.htm
(for text)

Office of Special Counsel and the Merit
Systems Protection Board

www.osc.gov/Intro.htm

6. Lilly Ledbetter Fair Pay Act of 2009
See #18 below
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Protected
(o4 F-Y33

Disability

Relevant Federal Statute
(and Protections Provided)

7. Air Carrier Access Act of 1986

Prohibits discrimination against individuals

with disabilities in the provision of (including access
to) transportation.
www.dlrp.org/html/topical/aircarrier/aircarrier_

general.heml (for text)

Enforcing Agency/Office(s)

Department of Transportation (DOT)
Office of Aviation Enforcement and Proceedings

http://airconsumer.dot.gov/ACAAcomplaint.htm

8. Americans with Disabilities Act (ADA)
Protects those with disabilities from discrimination
in employment, education, access to public

accommodations, and more.

www.ceoc.gov/laws/statutes/ada.cfm (for text)

Equal Employment Opportunity Commission
(EEOC)

enforces employment discrimination provisions
ploy p

www.eeoc.gov/laws/statutes/

Department of Justice (DOJ)
Disability Rights Section (enforces public services
and public accommodations provisions)

www.justice.gov/crt/about/drs/

*Individuals can sue in federal court

9. Architectural Barriers Act of 1968

Requires that buildings and facilities that are
designed, altered, constructed, or leased with certain
federal funds after Sept. 1969 be accessible and usable
by handicapped persons.

http://access-board.gov/about/laws/ABA.htm (for text)

United States Access Board

http://access-board.gov/enforce.htm

10. Fair Housing Act
Prohibits discrimination in sale, rental, and financ-
ing of housing based on race, color, national origin,

religion, sex, familial status, and disability.

www.justice.gov/crt//about/hce/title8.php

Department of Housing and Urban Development
(HUD)

http://portal.hud.gov/hudportal/HUD ?src=/program _
offices/fair_housing_equal_opp

Department of Justice (DOJ)
Housing and Civil Enforcement Section

www.justice.gov/crt/about/hce/

11. Individuals with Disabilities Education Act
Protects rights of students with disabilities,
ensures they have access to a free appropriate

public education.

http://idea.ed.gov/download/statute.html (for text)

Department of Justice (DOJ)
Educational Opportunities Section

www.justice.gov/crt/about/edu/
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Protected
(o4 F-Y33
Disability
(continued)

Relevant Federal Statute
(and Protections Provided)

12. Rehabilitation Act of 1973
Protects disabled individuals from discrimination
by employers and organizations that receive federal

financial assistance.

www.eeoc.gov/laws/statutes/rehab.cfm (for text)

Enforcing Agency/Office(s)

Department of Justice (DOJ)
Educational Opportunities Section
(administers provisions re: discrimination in feder-

ally conducted or funded programs/activities)

www.justice.gov/crt/about/edu/

Equal Employment Opportunity Commission
(EEOCQ)
(administers provisions re: nondiscrimination in

federal employment; sections 501 and 505

Department of Labor (DOL)
(administers provisions re: nondiscrimination by

federal contractors)

13. Civil Rights of Institutionalized Persons Act
Protects persons in institutions (includes residents
in government-run nursing homes) from

unconstitutional conditions.

www.justice.gov/crt/about/spl/cripastat.php (for text)

Department of Justice (DOJ)
Special Litigation Section

www.justice.gov/crt/about/spl/cripa.php

14. Civil Rights Act of 1991
(Intentional Employment Discrimination)
See #17 below

15. Lilly Ledbetter Fair Pay Act of 2009
See #18 below

National Origin

16. Civil Rights Act of 1964: Title VII
(Equal Employment Opportunities)
Prohibits employment discrimination based

on race, color, religion, sex, and national origin.

www.eeoc.gov/laws/statutes/titlevii.cfm (for text)

Equal Employment Opportunity Commission
(EEOC)

(enforces in cases with private employers)

www.eeoc.gov/laws/statutes/

Department of Justice (DOJ)
Employment Litigation Section
(enforces in cases with state and local governments)

www.justice.gov/crt/about/emp/

17. Civil Rights Act of 1991

(Intentional Employment Discrimination)
Amended Title VII of the Civil Rights Act of 1964
to strengthen and improve Federal civil rights laws,
added disability protections, and provided for dam-
ages in intentional employment discrimination cases.

Also, clarified provisions regarding disparate impact.

www.ceoc.gov/laws/statutes/cra-1991.cfm (for text)

Department of Labor (DOL)

www.dol.gov/oasam/programs/crc/internal-statutes-

regs.htm

Equal Employment Opportunity Commission
(EEOC)
(Sections 102 and 103)

www.eeoc.gov/laws/statutes/
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Protected
(o4 F-Y33

National Origin
(continued)

Relevant Federal Statute
(and Protections Provided)

18. Lilly Ledbetter Fair Pay Act of 2009

To amend title VII of the Civil Rights Act of 1964
and the Age Discrimination in Employment Act of
1967, and to modify the operation of the Americans
with Disabilities Act of 1990 and the Rehabilitation
Act of 1973, to clarify that a discriminatory com-
pensation decision or other practice that is unlawful
under such Acts occurs each time compensation is
paid pursuant to the discriminatory compensation
decision or other practice, and for other purposes.

www.govtrack.us/congress/billtext.xpd?bill=s111-181
(for text)

Enforcing Agency/Office(s)

Department of Labor (DOL)

www.dol.gov/oasam/programs/crc/internal-statutes-

regs.htm

19. Title VI Civil Rights Act of 1964
Prohibits discrimination in federally funded
programs or activities on the basis of race, color, or

national origin.

www.justice.gov/crt/about/cor/coord/titlevistat.php
(for text)

Any federal agency funding the agency/program.

20. Title IT Civil Rights Act of 1964

Prohibits discrimination on basis of race, color, or
national origin in public accommodations. (Defined
as establishments that serve the public and have a
connection to interstate commerce, like hotels and
motels, restaurants and bars, movie theaters and
sports arenas).
http://uspolitics.about.com/od/usgovernment/l/bl_civil_
rights_act_2.htm (for text)

Department of Justice (DOJ)
Housing and Civil Enforcement Section

www.justice.gov/crt/about/hce/

21. Immigration and Nationality Act

Prohibits discrimination in employment on the basis
of national origin or citizenship status. It also pro-
tects against unfair documenting practices during
the employment eligibility verification process.
(Applies to citizens and legal immigrants, but not

unauthorized immigrants.)

www.justice.gov/crt/about/osc/1324b.php (for text)

Department of Justice (DOJ)
Office of Special Counsel for Immigration Related
Unfair Employment Practices

www.justice.gov/crt/about/osc/

22. Equal Educational Opportunities Act of 1974
Prohibits discrimination on the basis of race, color,
sex, or national origin against faculty, staff, and

students, including racial segregation of students to

overcome barriers to equal participation.

Department of Justice (DOJ)
Educational Opportunities Section

www.justice.gov/crt/about/edu/overview.php
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Protected
Class

National Origin
(continued)

Relevant Federal Statute
(and Protections Provided)

23. Voting Rights Act of 1965

Prohibits voting practices that discriminate on the
basis of race, color, or membership in a language
minority group. Specifically, no discriminatory
redistricting plans or voter registration procedures;
authorizes use of federal voting observers to

monitor elections.

http://archive.fairvote.org/?page=1327 (for text)

Enforcing Agency/Office(s)

Department of Justice (DOJ)
Voting Section

www.justice.gov/crt/about/vot/overview.php

*Individuals can sue in federal court

24. Equal Credit Opportunity Act
See #3

25. Disaster Relief and Emergency Assistance Act
See #4

26. Civil Service Reform Act of 1978
See #5

27. Fair Housing Act
See #10

Race

28. Equal Credit Opportunity Act
See #3

29. Disaster Relief and Emergency Assistance Act
See #4

30. Civil Service Reform Act of 1978
See #5

31. Fair Housing Act
See #10

32. Civil Rights Act of 1964: Title VII
(Equal Employment Opportunities)
See #16

33. Civil Rights Act of 1991
(Intentional Employment Discrimination)
See #17

34. Lilly Ledbetter Fair Pay Act of 2009
See #18

35. Title VI Civil Rights Act of 1964
See #19

36. Title IT Civil Rights Act of 1964
See #20
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Protected
Class

Race
(continued)

Relevant Federal Statute
(and Protections Provided)

37. Equal Educational Opportunities Act of 1974
See #22

Enforcing Agency/Office(s)

38. Voting Rights Act of 1965
See #23

Sex/Gender

39. Equal Credit Opportunities Act
See #3

40. Disaster Relief and Emergency Assistance Act
See #4

41. Civil Service Reform Act of 1978
See #5

42. Fair Housing Act
See #10

43. Civil Rights Act of 1964: Title VII
(Equal Employment Opportunities)
See #16

44. Civil Rights Act of 1991
(Intentional Employment Discrimination)
See #17

45. Lilly Ledbetter Fair Pay Act of 2009
See #18

46. Equal Educational Opportunities Act of 1974
See #22

47. Equal Pay Act of 1963
Prohibits discrimination on the basis of sex re:
compensation paid to men and women for

substantially equal work in the same establishment.

www.eeoc.gov/laws/statutes/epa.cfm (for text)

Equal Employment Opportunity Commission
(EEOC)

www.ceoc.gov/laws/statutes/

48. Family and Medical Leave Act
Allows employees to take time off of work to care for
anewborn or recently adopted child, or to look after

an ill family member.

www.dol.gov/whd/regs/statutes/fmla.htm (for text)

Department of Labor (DOL)
Wage and Hour Division (WHD)

www.dol.gov/whd/fmla/

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES



54 THE ROAD TO RIGHTS

Protected
Class

Sex/Gender
(continued)

Relevant Federal Statute
(and Protections Provided)

49. Pregnancy Discrimination Act

Prohibits employment discrimination against female
workers who are or intend to become pregnant.
Includes discrimination in hiring, failure to promote,
wrongful termination. (Amended Title VII of CRA
of 1964)

www.ceoc.gov/laws/statutes/pregnancy.cfm (for text)

Enforcing Agency/Office(s)

Equal Employment Opportunity Commission
(EEOC)

www.eeoc.gov/laws/statutes/

50. Title IX of the Education Amendments of 1972
Prohibits sex discrimination in education programs
that receive federal funds.

www.dol.gov/oasam/regs/statutes/titleix.htm (for text)

Any federal agency funding the program.
(but DOJ plays a role in coordinating)

Miscellaneous

51. National Voter Registration Act
Establishes procedures to increase the number
of eligible citizens who register to vote in
national elections.

http://archive.fairvote.org/?page=1325 (for text)

Department of Justice (DOJ)
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Appendix D

Convening Agenda

Monday, August 2

7:30

Welcome Dinner

Catherine Powell, author of the Human Rights at Home Policy Blueprint will welcome participants to Bel-
lagio. On behalf of the Leadership Conference on Civil and Human Rights and the Columbia Law School
Human Rights Institute, Wade Henderson will set the stage for the convening, discussing the current U.S.
context and proposals for a human rights commission in the United States and outlining the ways in which
we hope examining comparative experiences of commissions in other countries can help the US. human
rights community reflect on the possibilities and challenges of establishing a human rights commission in the
United States.

Wade Henderson, The Leadership Conference
Catherine Powell, U.S. State Department

Tuesday, August 3

8:00-9:00

9:00-9:15

9:15-10:30

10:30-10:45

Breakfast

Agenda and Logistics Review

JoAnn Kamuf Ward, Human Rights Institute, Columbia Law School

Overview of Proposed National Human Rights Commission in the United States

Recent reports by civil and human right leaders have paved the way for renewed interest in establishinga U.S.
human rights commission, including, as one option, overhauling the existing U.S. Civil Rights Commission
by, among other things, broadening its mandate and integrating human rights. Leaders involved in develop-
ing various proposals will share their insights into the value and goals of a reconstituted commission. What
new groups/communities/issues (such as undocumented workers, LGBT communities, economic and social

rights) could be addressed by a broader mandate?
FACILITATOR

Karen Narasaki, Asian American Justice Center
DISCUSSANTS

Julie Fernandes, U.S. Department of Justice
Catherine Powell, U.S. State Department

RESPONDENT
Deb Vagins, ACLU

Break
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10:45-11:45

11:45-12:00

12:00-12:55

1:00-2:00
2:00-3:00

3:00-3:15

Indicators and Principles of Effective Human Rights Commissions

What are the indicators of effective human rights commissions? This session will help identify best practices,
metrics of success and characteristics of successful commissions. Potential topics of exploration include the
Paris Principles, how to measure success regarding civil and political rights vs. economic and social rights and
what standards should be used as a bascline (treaty body vs. US. interpretation of treaty standards)?

FACILITATOR
Jamil Dakwar, ACLU

DISCUSSANTS

Gay McDougall, UN. Independent Expert on Minority Issues
Gianni Magazzeni, OHCHR

RESPONDENT

Katie Wepplo, Human Rights Researcher
Break

Break Out Sessions: Expanding from a Civil Rights to a Human Rights Mandate

Participants will break into smaller groups to discuss the implications of a shift from civil rights to human
rights, guided by the following questions: As a national human rights commission broadens its focus from a
more specialized mandate (i.c., civil rights, women’s rights, ctc.) to a broader human rights mandate, what is
lost and what is gained? How can a broadened mandate advance civil rights struggles using a human rights
framework? What are the ways in which a commission can address the intersection of rights violations such as
racial, gender, and other forms of injustice? How can a transformed commission advance economic and social
rights? What are the pros and cons of addressing these rights in their own right? As these rights intersect with
civil and political rights? What are the pros and cons of using civil and political rights as a starting point and
bootstrapping economic and social rights (where they do not have the same status domestically) as they relate
to civil and social rights (as in India)? Promotion and protection of LGBT rights? How would expansion of
the U.S. Civil Rights Commission redirect the Commission’s work?

FACILITATORS AND REPORTERS

John Payton, NAACP-LDEF and Elizabeth Birch, True Blue Inclusion

Cathy Albisa, NESRI and Robert Raben, 7he Raben Group

Margaret Huang, Rights Working Group and Robin Toma, Los Angeles County Human Relations Commission
Mallika Dutt, Breakthrough and Lorraine Miller, National Board of Directors, NAACP

Lunch
Report Back

Break
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3:15-4:00

4:00-7:00

7:00-8:30

The U.S. Commission on Civil Rights: Learning from the Past

While most of the comparative approaches examined in this convening are outside the United States, our first
comparative examination is the U.S. Civil Rights Commission. This session will explore how the Civil Rights
Commission developed and what lessons we can take from the past as we move forward. What actors and
societal forces influenced the creation of the Commission? How might this history inform efforts to expand
the mandate and transform the Commission or create a U.S. human rights commission?
FACILITATOR/DISCUSSANT

John Payton, NAACP LDF

DISCUSSANTS

Mary Frances Berry, University of Pennsylvania, former U.S. Civil Rights Commission Chair
Break

Dinner

Wednesday, August 4

8:00-9:00

9:00-10:30

10:30-11:00

Breakfast

Expanding the Mandate:

The Move from a Specialized Commission to a Broader Human Rights Commission

How does a commission which starts with a more limited or specialized mandate (i.e., civil rights) pivot to a
broader human rights mandate without abandoning its original set of concerns? What are the challenges in
terms of outreach to key constituencies as well as in terms of staff training to undertake the broader mandate?
In addition to examining how social justice groups in the United States have a rich history of linking civil rights
and human rights, this session will focus on the British experience as a case study. In the United Kingdom, the
Equal Opportunities Commission, the Commission for Racial Equality, and the Disability Rights Commis-
sion became the Equality and Human Rights Commission. What have been the opportunities and challenges
of combining three individual specialized commissions focused on discrimination into one broader human
rights commission? What prompted this shift, and what impact has it had? Also, how has the UK Equality and
Human Rights Commission bridged the human rights implications of counterterrorism policies with broader
human rights concerns? Has this either strengthened or undermined the broader agenda?

FACILITATOR/DISCUSSANT
Dorothy Thomas, School of Oriental and African Studies

DISCUSSANT — UK CASE STUDY

Katie Ghose, British Institute for Human Rights

RESPONDENT
Wade Henderson, Leadership Conference

Break
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11:00-12:30

12:30-1:00

1:00-2:00

2:00-3:00

3:00-7:00

7:00-7:30

7:30-8:30

The Indivisibility of Rights:

What are Effective Ways that Human Rights Commissions Can Work at the Intersection of Rights?
What effective strategies have human rights commissions used to address the indivisibility of rights, including
economic and social rights as well as civil and political rights? Do these strategies vary according to whether
the constitution of the country recognizes economic and social rights as fundamental rights? Do the strate-
gies vary according to whether a country is a party to the International Covenant on Economic, Social, and
Cultural Rights? What are the ways in which commissions can build support for these rights, regardless of
whether or not they are officially recognized as having the same status as civil and political rights? How do
these commissions address the intersection of rights touched upon in breakouts on day 1? Because poverty
is so deeply intertwined with the discrimination issues that are at the heart of the existing U.S. Civil Rights
Commission, a new U.S. Civil and Human Rights Commission could learn from the experience of commis-
sions that already address the intersection of, for example, race, poverty, and gender. How can an expanded
mandate incorporate or directly address economic and social rights? This session will focus on South Africa,
Mexico, and India to explore the different strategies used to address economic and social rights. Speakers will

also draw upon the previous breakout session.

FACILITATOR
Cathy Albisa, NESRI

DISCUSSANTS — SOUTH AFRICA, MEXICO AND INDIA CASE STUDIES

Pregs Govender, South African Human Rights Commission
Y.S.R. Murthy, Jindal Global University (JGU)

Emilio Alvarez Icaza Longoria, Mexico Federal District Human Rights Commission

RESPONDENT

Gay McDougall, UN. Independent Expert on Minority Issues
Break
Lunch

The Indivisibility of Rights:
What are Effective Ways that Human Rights Commissions Can Work at the Intersection of Rights?
[Panel Continued]

Break
Reception

Dinner

Thursday, August 5

8:00-9:00

Breakfast, including Report Back
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9:00-10:30

10:30-10:45

10:45-11:45

11:45-12:00

12:00-1:00

Human Rights Begin Close to Home:

How Can National Human Rights Commissions Partner with Subnational Human Rights Structures
and Governing Bodies of Indigenous Peoples?

How can a national human rights commission function effectively in a federalist system? Here, we hope to
learn how the national commissions coordinate with subnational commissions or bodies, as well as governing
bodies representing indigenous peoples. The proposed U.S. Civil and Human Rights Commission must find
an effective way to work with regional, state and local bodies (such as state and local human rights commis-
sions), so that affected individuals will have a voice in decision-making close to their communities. Case stud-
ies here include Canada and Australia, whose national commissions have grappled with finding creative ways

to partner with sub federal entities.

FACILITATOR

Risa Kaufman, Human Rights Institute, Columbia Law School

DISCUSSANTS — U.S., CANADA AND AUSTRALIA CASE STUDIES
Donna Scott, Saskatchewan Provincial Court

Darren Dick, Australian Human Rights Commission

Robert Coulter, Indian Law Resource Center

RESPONDENT

Robin Toma, Los Angele.v County Human Relations Commission
Break

Promoting and Protecting the Rights of Non-Citizens

How can a national commission address the rights of non-citizens, including immigrants and undocumented
workers? How might a commission balance issues of human rights, national security and border security?
How might current efforts to create a US. border commission, including successes and challenges, inform the
role of a human rights commission? In this session, participants will also reflect on how recent political events
and media impact our advocacy efforts.

FACILITATOR

Margaret Huang, Rights Working Group

DISCUSSANTS

Fernando Garcia, Border Network for Human Rights
Emilio Alvarez Icaza, Mexico Federal District Commission
RESPONDENT

Robert Raben, 7he Raben Group

Break

Developing a Broader Constituency for Human Rights: How Can National Human Rights
Commissions Work with Civil Society to Build a Human Rights Culture?

What strategies have national human rights commissions used to involve a broad range of affected commu-
nities and individuals in identifying human rights problems and developing and implementing meaningful
solutions? In achieving these aims, what methods have been effective (i.e., public hearings, human rights

education, media/ new media, other constituency outreach approaches)? At a broader level, in responding
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to new developments and the needs of diverse constituents, what approaches to institutional learning have
been effective, particularly as regards approaches that involve affected communities and individuals in updat-
ing, revising and adapting commission standards or methods? How can the proposed US. Civil and Human
Rights Commission be structured with these lessons in mind to effectively involve constituencies in address-
ing injustice and improving the lives of those most in need of human rights protection? How can a trans-
formed commission draw upon the successes and tactics of the robust Civil Rights Commission to address
indirect discrimination that leads to unequal enjoyment of human rights? The session will touch on South
Africa and India as case studies, but all participants will be invited to share experiences of each legal system

represented and discussed.

FACILITATOR
Ajamu Baraka, U.S. Human Rights Network

DISCUSSANTS

Mallika Dutt, Breakthrough
Y.S.R. Murthy, Jindal Global University (JGU)
Pregs Govendor, South African Human Rights Commission

1:00-2:00 Lunch

2:00-2:45 Breakout Sessions: Unanswered Questions
These smaller sessions are an opportunity for participants to raise and discuss some of the questions that their
own experiences and the convening sessions have raised regarding domestic implementation of human rights
including unexplored political challenges and essential elements of a human rights commission
FACILITATORS

Robin Toma, Los Angeles County Human Relations Commission
Mary Frances Berry, University of Pennsylvania

David Morrissey, USICD

Deb Vagins, ACLU

2:45-3:30  Report Back
3:30-3:45  Break

3:45-5:15 Building the Roadmap: Developing a Strategic Plan

This session will distill best practices and lessons learned that can help inform the work of national human
rights commissions globally and the development of an effective national human rights commission in the

United States. Thus, the session will begin to identify the elements of the Bellagio Outcomes document.

FACILITATORS

Laura Murphy, ACLU
Karen Lawson, The Leadership Conference

5:15-7:00 Break
7:00-7:30 Reception

7:30-8:30 Dinner

ESTABLISHING A DOMESTIC HUMAN RIGHTS INSTITUTION IN THE UNITED STATES



THE ROAD TO RIGHTS 61

Appendix E

340

Participant List

The convening brought together a diverse group of thirty-
three civil and human rights practitioners from various
countries with expertise in advocacy, activism, education and
policy-making. Practitioners from the United States had a
wealth of knowledge regarding the U.S. human rights move-
ment, national and local human rights initiatives, engagement
with the international human rights system and the history of
the US. Civil Rights Commission. International participants
brought a breadth of experience working with, or as part of,
human rights commissions in Australia, Canada, India, Mex-
ico, South Africa and the United Kingdom as well as engaging

in domestic and international advocacy.

1. Cathy Albisa, Executive Director, National Economic
and Social Rights Initiative

2. Ajamu Baraka, Executive Director, U.S. Human
Rights Network

3. Mary Frances Berry, Author and Former Chair, U.S.
Commission on Civil Rights; Professor of History at the
University of Pennsylvania

4. Elizabeth Birch, President and CEO, Elizabeth
Birch Company

5. Robert Coulter, Executive Director, Indian Law
Resource Center

6. Jamil Dakwar, Director, Human Rights Project,
American Civil Liberties Union

7. Darren Dick, Director, Policy and Programs, Australian
Human Rights Commission

8. Mallika Dutt, Executive Director, Breakthrough

9. Julie Fernandes, Deputy Assistant Attorney General,
U.S. Department of Justice, Civil Rights Division
(in her individual capacity)

10. Fernando Garcia, Executive Director, Border
Network for Human Rights

11. Katie Ghose, Executive Director, British Institute of
Human Rights

12. Pregs Govendor, Commissioner, South African

Human Rights Commission

13. Wade Henderson, President and CEQ of the Leadership
Conference on Civil and Human Rights

14. Margaret Huang, Executive Director, Rights
Working Group

15. Risa Kaufman, Executive Director, Human Rights
Institute and Lecturer in Law, Columbia Law School

16. Karen McGill Lawson, Executive Vice President and
Chief Operating Officer of The Leadership Conference on
Civil and Human Rights and The Leadership Conference
Education Fund

17. Emilio Alvarez Icaza Longoria, Former Commissioner,
Mexico Federal District Human Rights Commission
(Comision de Derechos Humanos del Distrito Federal)

18. Gianni Magazzeni, Chief of Branch, Americas, Europe
and Central Asia, National Institutions and Regional
Mechanisms Section, Field Operations and Technical
Cooperation Division Office of the High Commissioner for
Human Rights

19. Gay McDougall, UN. Independent Expert on
Minority Issues

20. Lorraine Miller, President, NAACP Washington,
D.C. Branch & National Board of Directors, NAACP

21. David Morrissey, Executive Director, United States
International Council on Disabilities

22. Laura Murphy, Director, American Civil Liberties
Union, Washington Legislative Office

23. Y.S.R. Murthy, Executive Director, Centre for Human
Rights Studies at Jindal Global Law School

24. Karen Narasaki, President and Executive Director,
Asian American Justice Center

25. John Payton, Director-Counsel and President,
NAACP-LDF

26. Catherine Powell, Staff Office of Policy and Planning,
U.S. Department of State; Professor and Director,
International Law and the Constitution Initiative,
Leitner Center on International Law and Justice,
Fordham Law School (currently on leave) (in her
individual capacity)

27. Robert Raben, The Raben Group
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28. Donna Scott, Judge, Saskatchewan Provincial Court

29. Dorothy Thomas, Fellow, School of Oriental and
African Studies

30. Robin Toma, Executive Director, Los Angeles County
Human Relations Commission

31. Deborah Vagins, Legislative Counsel, American Civil
Liberties Union Washington Legislative Office

32. JoAnn Kamuf Ward, Counsel, Human Rights Institute,
Columbia Law School

33. Katie Wepplo, Human Rights Researcher
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Appendix F

Commission Contact Information

Australian Human Rights Commission

Address:

Website:
Telephone:

Level 3, 175 Pitt Street
SYDNEY NSW 2000
www.hreoc.gov.au/about/index.html

(02) 9284 9600

Federal District Human Rights Commission of
Mexico (Comision de Derechos Humanos del
Distrito Federal)

Address:

Website:
Telephone:

Avenida Universided 1449 col. Florida,
pueblo de Axotla delegacin Alvaro
Obregon 01030

Mexico Distrito Federal
www.cdhdf.org.mx/index.php?id=piwhr
52295600

National Human Rights Commission of India

Address:

Website:
Telephone:

Faridkot House,
Copernicus Marg,
New Delhi, PIN 110001

www.nhrc.nic.in

23384012

Saskatchewan Human Rights Commission

Address:

Website:
Telephone:

8th Floor, Sturdy Stone Building
122-3rd Avenue North

S7K 2H6
www.shre.gov.sk.ca/news.html

(306) 933-5952

South African Human Rights Commission

Address:

Website:
Telephone:

Braampark Forum

333 Hoofd Street
Braamfontein
www.sahrc.org.za/home/

011 877 3600

U.K. Equality and Human Rights Commission

Address:

Website:
Telephone:

3 More London, Riverside Tooley Street,
London, SE1 2RG
www.equalityhumanrights.com

0203117 0235
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Appendix G

Principles Relating to the Status of National Institutions (The Paris Principles)
Adopted by General Assembly resolution 48/134 of 20 December 1993

Competence and responsibilities

1. A national institution shall be vested with competence

to promote and protect human rights.

2. A national institution shall be given as broad a

mandate as possible, which shall be clearly set forth

in a constitutional or legislative text, specifying its

composition and its sphere of competence.

3. A national institution shall, inter alia, have the

following responsibilities:

(2)

To submit to the Government, Parliament and any
other competent body, on an advisory basis either
at the request of the authorities concerned or
through the exercise of its power to hear a matter
without higher referral, opinions, recommenda-
tions, proposals and reports on any matters con-
cerning the promotion and protection of human
rights; the national institution may decide to
publicize them; these opinions, recommendations,
proposals and reports, as well as any prerogative
of the national institution, shall relate to the
following areas:

(i) Anylegislative or administrative provisions,
as well as provisions relating to judicial
organizations, intended to preserve and
extend the protection of human rights; in
that connection, the national institution
shall examine the legislation and administra-
tive provisions in force, as well as bills and
proposals, and shall make such recommen-
dations as it deems appropriate in order to
ensure that these provisions conform to the
fundamental principles of human rights; it
shall, if necessary, recommend the adoption
of new legislation, the amendment of legis-
lation in force and the adoption or amend-
ment of administrative measures;

(ii) Any situation of violation of human rights
which it decides to take up;

(d)

(iii) The preparation of reports on the national
situation with regard to human rights in
general, and on more specific matters;

(iv) Drawing the attention of the Government
to situations in any part of the country
where human rights are violated and making
proposals to it for initiatives to put an end
to such situations and, where necessary,
expressing an opinion on the positions and
reactions of the Government;

To promote and ensure the harmonization

of national legislation, regulations and

practices with the international human rights
instruments to which the State is a party, and
their effective implementation;

To encourage ratification of the above-mentioned
instruments or accession to those instruments, and
to ensure their implementation;

To contribute to the reports which States are
required to submit to United Nations bodies and
committees, and to regional institutions, pursuant
to their treaty obligations and, where necessary,

to express an opinion on the subject, with due
respect for their independence;

To cooperate with the United Nations and any
other orgnization in the United Nations system,
the regional institutions and the national institu-
tions of other countries that are competent in

the areas of the protection and promotion of
human rights;

To assist in the formulation of programmes for the
teaching of, and research into, human rights and
to take part in their execution in schools, universi-
ties and professional circles;

To publicize human rights and efforts to combat
all forms of discrimination, in particular racial
discrimination, by increasing public awareness,
especially through information and education and
by making use of all press organs.
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Composition and guarantees of
independence and pluralism

Methods of operation

Within the framework of its operation, the national

.. . o institution shall:
1. The composition of the national institution and the stitution sha

appointment of its members, whether by means of an
election or otherwise, shall be established in accordance
with a procedure which affords all necessary guarantees
to ensure the pluralist representation of the social
forces (of civilian society) involved in the protection
and promotion of human rights, particularly by powers
which will enable effective cooperation to be established
with, or through the presence of, representatives of:

(a) Non-governmental organizations responsible

for human rights and efforts to combat racial
discrimination, trade unions, concerned social
and professional organizations, for example,
associations of lawyers, doctors, journalists and
eminent scientists;

Trends in philosophical or religious thought;
Universities and qualified experts;

Parliament;

—~ T~
o o T
—_ — — —

Government departments (if these are included,
their representatives should participate in the
deliberations only in an advisory capacity).

. 'The national institution shall have an infrastructure
which is suited to the smooth conduct of its activities,
in particular adequate funding. The purpose of this
funding should be to enable it to have its own staff and
premises, in order to be independent of the Government
and not be subject to financial control which might
affect its independence.

. In order to ensure a stable mandate for the members
of the national institution, without which there can

be no real independence, their appointment shall

be effected by an official act which shall establish

the specific duration of the mandate. This mandate
may be renewable, provided that the pluralism of the

institution’s membership is ensured.

(a) Freely consider any questions falling within its

competence, whether they are submitted by the
Government or taken up by it without referral to
a higher authority, on the proposal of its members
or of any petitioner,

Hear any person and obtain any information and
any documents necessary for assessing situations
falling within its competence;

Address public opinion directly or through any
press organ, particularly in order to publicize its
opinions and recommendations;

Meet on a regular basis and whenever necessary

in the presence of all its members after they have
been duly concerned;

Establish working groups from among its mem-
bers as necessary, and set up local or regional
sections to assist it in discharging its functions;
Maintain consultation with the other bodies,
whether jurisdictional or otherwise, responsible
for the promotion and protection of human rights
(in particular, ombudsmen, mediators and

similar institutions);

In view of the fundamental role played by the
non-governmental organizations in expanding the
work of the national institutions, develop relations
with the non-governmental organizations devoted
to promoting and protecting human rights, to
economic and social development, to combat-

ing racism, to protecting particularly vulnerable
groups (especially children, migrant workers, refu-
gees, physically and mentally disabled persons) or

to specialized areas.
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Additional principles concerning
the status of commissions with
quasi-jurisdictional competence

A national institution may be authorized to hear and consider
complaints and petitions concerning individual situations.
Cases may be brought before it by individuals, their repre-
sentatives, third parties, non-governmental organizations,
associations of trade unions or any other representative orga-
nizations. In such circumstances, and without prejudice to the
principles stated above concerning the other powers of the
commissions, the functions entrusted to them may be based
on the following principles:

(a) Seckingan amicable settlement through concili-
ation or, within the limits prescribed by the law,
through binding decisions or, where necessary, on
the basis of confidentiality;

(b) Informing the party who filed the petition of his
rights, in particular the remedies available to him,
and promoting his access to them;

(c) Hearing any complaints or petitions or trans-
mitting them to any other competent authority
within the limits prescribed by the law;

(d) Making recommendations to the competent
authorities, especially by proposing amendments
or reforms of the laws, regulations and administra-
tive practices, especially if they have created the
difficulties encountered by the persons filing the
petitions in order to assert their rights.
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Convent on Civil and Political Rights. So it's a single yardstick.”).
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the Development of Human Rights in The United States, in Bringing Human Rights Home: Portraits of the Movement, supra note 8, at 75, 89.

See Opportunity Agenda, supra note 1, at 89.

See Ajamu Baraka et al., Letter to the Editor, Human Rights at Home, N.Y. Times, Jan. 27, 2009, at A29; Mary Francis Berry, Op-Ed., Gay But
Equal, N.Y. Times, Jan. 15, 2009, at A29; Catherine Powell, Am. Constitution Soc'y for Law & Policy, Human Rights at Home: A Domestic Policy
Blueprint for the New Administration 12, 18-23 (2008), available at www.iaohra.org/storage/pdf/human-rights-campaign/HRAHDomestic_
Policy_Blueprint.pdf; see also Human Rights at Home Campaign, About Us, www.hurahcampaign.org/about/ (last visited Jan. 30, 2012).

See, e.g., Concluding Observations of the Committee on the Elimination of Racial Discrimination, 91 12, U.N. Doc. CERD/C/USA/CQO/6, available
at www1l.umn.edu/humanrts/CERDConcludingComments2008.pdf [hereinafter 2008 CERD Observations]. During a recent U.N. Human
Rights Council review of U.S. compliance with its human rights obligations, a dozen states called on the United States to take steps to
create a national human rights institution (NHRI). See U.N. Human Rights Council, Report of the Working Group on the Universal Periodic
Review, U.N. Doc. A/HRC/16/11 (Jan. 4, 2011), available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/100,/69/PDF/G1110069.
pdf?Openklement [hereinafter UPR Outcomes Report].

During the May 2009 Universal Periodic Review of Belize, the United States recommended that Belize study the feasibility of establishing an
NHRI. See U.N. Human Rights Council, Report of the Working Group on the Universal Periodic Review, Belize, 139, U.N. Doc. A/HRC/12/4
(Jun. 4, 2009), available at http://lib.ohchr.org/HRBodies/UPR/Documents/Session5/BZ/DEC_103_BELIZE.pdf. During the review of the
Democratic People's Republic of Korea in December of 2009, the U.S. similarly recommended the creation of a national human rights
institution. See U.N. Human Rights Council, Report of the Working Group on the Universal Periodic Review, Democratic People’s Republic of Korea,
9 25, UN. Doc. A/HRC/13/13 (Jan. 4, 2010), available at http://lib.ohchr.org/HRBodies/UPR/Documents/Session6/KP/A_HRC_13_13
PRK_E.pdf.

There are more than a hundred NHRIs today. See Int'l Council on Human Rights Policy, Performance and Legitimacy: National Human Rights
Institutions 75 (2004), available at www.ichrp.org/files/reports/17/102_report_en.pdf [hereinafter Performance and Legitimacy]. For a
directory of NHRIs, see Int'l Coordinating Comm. of Nat'l Insts. for the Promotion & Protection of Human Rights, Directory of Institutions,
http://nhri.ohchr.org/EN/National/DirectoryOfinstitutions/Pages/default.aspx (last visited Jan. 30, 2012).

See Office of the High Comm'r for Human Rights, UNDP-OHCHR Toolkit for Collaboration with National Human Rights Institutions vi (2010),
available at www.ohchr.org/Documents/Countries/NHRI/1950-UNDP-UHCHR-Toolkit-LR.pdf [hereinafter UNDP-OHCHR Toolkit].

See Richard Carver, A New Answer to an Old Question: National Human Rights Institutions and the Domestication of International Law, 10 Hum.
Rts. L. Rev. 1, 2 (2010); Linda C. Reif, Building Democratic Institutions: The Role of National Human Rights Institutions in Good Governance and
Human Rights Protection, 13 Harv. Hum. Rts. J. 1 (2000); Office of the High Comm'r for Human Rights, Fact Sheet 19, National Institutions for
the Promotion and Protection of Human Rights (1993), available at www.ohchr.org/Documents/Publications/FactSheet19en.pdf.

Performance and Legitimacy, supra note 27, at 67.

See Morten Kjaerum, National Human Rights Institutions Implementing Human Rights 6-7 (2003), available at www.humanrights.dk/files/
Importerede%20filer/hr/pdf/n_h_r_i_h_fte_eng.pdf.

See Speech by Louise Arbour, U.N. High Comm'r for Human Rights, 19th Annual Meeting of the International Coordinating Committee of
National Human Institutions for the Promotion and Protection of Human Rights (Mar. 21, 2007), quoted in Office of the High Comm'r for
Human Rights, Discussion Paper on the Interactions between National Human Rights Institutions and Special Procedures (June 2007), available at
www.ohchr.org/Documents/Countries/NHRI-SP.pdf.
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See Anna-Elina Pohjolainen, The Evolution of National Human Rights Institutions—The Role of the United Nations 16-20 (2006). For contrasting
classifications of human rights institutions, see id. at 27 n.55 (describing two other taxonomies).

Performance & Legitimacy, supra note 27, at 6.
UNDP-OHCHR Toolkit, supra note 28, at 22.

Kenneth L. Saunders & Hyo Eun (April) Bang, Kennedy School of Government, Harvard University, A Historical Perspective on U.S. Human
Rights Commissions 5 (Aug. 2007), available at www.hrccj.org/pdfs/history_of_hrc.pdf.

Id.
Id. Their complaints intake may still, in some cases, be limited to anti-discrimination or equality laws. UNDP-OHCHR Toolkit, supra note 28, at 23.
Saunders & Bang, supra note 36, at 5.

Principles Relating to the Status of National Institutions (The Paris Principles), G.A. Res. 48/134 9 2, U.N. Doc. A/RES/48/134 (Dec.
20, 1993), available at www?2.ohchr.org/english/law/parisprinciples.htm [hereinafter Paris Principles]. Int'l Coordinating Comm. of Nat'l
Insts. for the Promotion & Protection of Human Rights, ICC Statute, available at http://nhri.ohchr.org/EN/WhoWeAre/News/Lists/News/
Attachments/44/1CC%20Statute%20%28as%20amended%2019%20May%202011%29.pdf. See Appendix G, infra, for the full text of the
Paris Principles.

See C. Raj Kumar, National Human Rights Institutions: Good Governance Perspectives on Institutionalization of Human Rights, 19 Am. U. Int'l L. Rev.
259, 271-75 (2003); Reif, supra note 29, at 23-30.

Several studies focus on NHRIs more broadly (including human rights ombudsman, human rights advisory committee, human rights institute,
and human rights commissions). Studies by the International Council on Human Rights Policy have also sought to identify benchmarks of
success for NHRIs and provide a critical assessment of NHRI effectiveness.

The Leadership Conference Education Fund, Restoring the Conscience of a Nation: A Report on the U.S. Commission on Civil Rights 6 (2009),
available at www.protectcivilrights.org/pdf/reports/commission/lccref_commission_report_march2009.pdf [hereinafter Conscience of a
Nation].

See infra notes 303-04 and accompanying text.
Conscience of a Nation, supra note 43, at 4.

See id. at 38-41 (discussing the limited role of the U.S. Commission on Civil Rights (USCCR) and noting that the USCCR report contained
no findings or recommendations). Two of the Commissioners voted against adoption of the USCCR report regarding reauthorization of
the Voting Rights Act and in a dissenting statement noted that through the report, the Commission “abandon[ed] its historic support
for the extension of Sections 4 through 9 and 203 of the Voting Rights Act.” See U.S. Comm'n on Civil Rights, Voting Rights Enforcement
and Reauthorization 91 (2006), available at www.usccr.gov/pubs/051006VRAStatReport.pdf. During the reauthorization process, the
Commission did not participate during House hearings. Two Commissioners spoke during Senate hearings, but they were not speaking on
the Commission’s behalf. See, e.g., Conscience of a Nation, supra note 43 at 40 ("Commissioners Thernstrom and Kirsanow testified before
the Senate Judiciary Committee, but were speaking on their own behalf, not for the commission.”); Peter N. Kirsanow, Testimony Before the
S. Judiciary Comm. on The Continuing Need for Section 203's Provisions for Limited English Proficiency Voters (June 13, 2006), available
at  www.judiciary.senate.gov/hearings/testimony.cfm?id=e655f9e2809e5476862f735dal160929&wit_id=e655f9e2809e5476862f73
5da1160929-1-4.

See, e.g., Lawyers' Comm. for Civil Rights Under Law, Protecting Minority Voters: The Voting Rights Act at Work 1982-2005 (Feb. 2006), available
at www.lawyerscommittee.org/admin/voting_rights/documents/files/0023.pdf; Leadership Conference on Civil & Human Rights, Voting
Rights in the States, www.civilrights.org/voting-rights/vra/states.html (last visited Jan. 30, 2012) (presenting 14 state-specific reports
prepared by lawyers and academics in collaboration with the Leadership Conference).

Conscience of a Nation, supra note 43, at 44. Proposals to expand the mandate to include human rights were first made by Theodore Hesburgh,
an early member of the Commission. Theodore M. Hesburgh, The Commission on Civil Rights—And Human Rights, 34 Rev. of Pol. 291, 303-04
(1972). This proposal has been taken up by others as well. See, e.g., Mary Frances Berry, And Justice For All: The United States Commission on
Civil Rights and the Continuing Struggle for Freedom in America 175, 338 (2009).

See generally Conscience of a Nation, supra note 43; Jocelyn C. Frye et al., The Rise and Fall of the United States Commission on Civil Rights, 22
Harv.C.R.-C.L. L Rev. 449 (1987).

The recommendations of the U.S. Commission on Civil Rights Taskforce convened by the Leadership Conference and the HURAH Campaign,
discussed in Appendix A1, infra, developed from the initial recommendations made in the Leadership Conference’s 2009 report, supra note 43.

See Saunders & Bang, supra note 36. Forty-eight of the commissions are state-based and the others are in localities.
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The three treaties the U.S. has ratified (the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), the International Covenant on Civil and Political Rights (ICCPR) and the International Convention on the Elimination of All Forms of
Racial Discrimination (CERD)) each require the U.S. to report periodically to the relevant U.N. monitoring body, providing information on the
status of compliance with the rights set forth in the treaty and progress made since the last reporting period.

In ratifying these treaties, the U.S. has noted that in light of federalism, human rights treaty obligations will be implemented by state
and local governments to the extent that they exercise jurisdiction over such matters. 138 Cong. Rec. S4781-01 (daily ed. Apr. 2, 1992)
(recognizing that state and local governments shall implement obligations under the ICCPR in areas within their jurisdiction); 140 Cong. Rec.
S7643-02 (daily ed. June 24, 1994) (same understanding regarding CERD); 136 Cong. Rec. 136 S17486-01 (daily ed. Oct. 27, 1990) (same
understanding for Convention Against Torture CAT).

U.S. Const. art. VI, § 2.

See Columbia Law School's Human Rights Institute & the International Association of Human Rights Agencies (IAOHRA), Under the
Auspices of the Campaign for a New Domestic Human Rights Agenda, State and Local Human Rights Agencies: Recommendations for Advancing
Opportunity and Equality Through an International Human Rights Framework (2009), available at www.ushrnetwork.org/sites/default/files/
State_and_Local_Human_Rights_Agencies_Report.pdf [hereinafter Advancing Opportunity and Equality]; see also Risa E. Kaufman, State and
Local Commissions as Sites for Domestic Human Rights Implementation, in Human Rights in the United States: Beyond Exceptionalism 89 (Shareen
Hertel & Kathryn Libal eds., 2011) [hereinafter Sites for Domestic Implementation]; Risa E. Kaufman, By “Some Other Means”: Considering the
Executive’s Role in Fostering Subnational Human Rights Compliance, 33 Cardozo L. Rev. (forthcoming 2012) [hereinafter Some Other Means].

Border Network for Human Rights, Behind Every Abuse Is a Community: U.S./Mexico Border Report to the United Nations Human Rights Committee
Regarding the United States’ Compliance with the International Covenant on Civil and Political Rights 4 (2006), available at www.borderaction.org/
PDFs/BNHR_Report_to_HRC.pdf [hereinafter Behind Every Abuse]. As of 2008, the Network has trained over 100 human right community
organizers and counted over 500 immigrant families in its membership, all throughout Texas and New Mexico. Fernando Garcia, Human
Rights and Immigrants in the U.S.: An Experience of Border Immigrant Communities, 22 Geo. Immigr. L.J. 405, 411 (2008).

These recommendations are drawn from the U.S.-Mex. Border & Immigration Task Force, Accountability, Community Security and Infrastructure
on the U.S.-Mexico Border: Policy Priorities for 2009-2010 2 (2009), available at www.bnhr.org/reports/accountibility-community-security-
and-infrastructure-on-the-u-s-mexico-border [hereinafter Accountability, Community Security] and the Border Network for Human Rights,
U.S.-Mexico Border Policy Report, Effective Border Policy: Security, Responsibility And Human Rights at the U.S.-Mexico Border 12-19 (2008),
available at  www.utexas.edu/law/centers/humanrights/borderwall/communities/municipalities-US-Mexico-Border-Policy-Report.pdf
[hereinafter Border Policy Report].

See 2008 CERD Observations, supra note 25 (calling for federal, state and local coordination); U.N. Comm. on the Rights of the Child,
Concluding Observations: United States, 9 13, U.N. Doc. CRC/C/OPSC/USA/CO/1 (June 25, 2008), available at www?2.ohchr.org/english/
bodies/crc/docs/co/CRC.C.OPSC.USA.CO.1.pdf [hereinafter 2008 CRC Observations]; U.N. Human Rights Council, Report of the Working
Group of Experts on People of African Descent, 91 88, U.N. Doc. A/HRC/15/18 (Aug. 6, 2010), available at www?2.ohchr.org/english/issues/
racism/groups/african/docs/A-HRC-15-18.pdf [hereinafter Experts on People of African Descent Report]; UPR Outcomes Report, supra note 25.

Catherine Powell drafted the initial convening proposal while a Fordham Law School Professor and Director of the International Law and the
Constitution Initiative at the Leitner Center on International Law and Justice. The Human Rights Institute at Columbia Law School and The
Leadership Conference on Civil and Human Rights assumed responsibility for the planning and execution of the Global Exchange when Ms.
Powell took a leave of absence to join the U.S. Department of State.

This comparative approach to commissions, using the classifications of the Expanded Mandate Model, the Indivisibility Model, the
Transitional Justice Model and the Federalist Model was developed as part of an ongoing analysis of NHRIs by Catherine Powell.

The Chatham House Rule dictates that “[w]hen a meeting, or part thereof, is held under the Chatham House Rule, participants are free to
use the information received, but neither the identity nor the affiliation of the speaker(s), nor that of any other participant, may be revealed.”
See Chatham House, www.chathamhouse.org.uk/about/chathamhouserule/.

As described in Part V.A, infra, participants reached consensus that current advocacy efforts should focus on creating a human rights
commission in the United States but also agreed that in the future advocacy for another type of human rights institution could be appropriate.
Because the consensus around essential elements would apply to any effective human rights body, no matter what form it takes, the terms
institution, commission and body are used interchangeably in this report.

The case study research in many cases is drawn from literature compiled by the commissions themselves and should be viewed as descriptive,
though critical perspectives on programs and initiatives are included where available and appropriate.

The precise scope of this authority was not defined during the convening.
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See, e,g., Amnesty International, National Human Rights Institutions: Amnesty International’s Recommendations on Effective Protection and
Promotion of Human Rights 7 (2001), available at www.amnesty.org/en/library/asset/IOR40,/007/2001/en/2f94804b-d8e3-11dd-ad8c-
f3d4445c118e/ior400072001en.pdf, advocating that

NHRIs should enjoy the broadest possible mandate to address human rights concerns as set out in international human rights law
and standards. The mandate should not be defined solely in terms of those rights that are specifically provided for in the country’s
constitution.... Rather NHRIs should take as their frame of reference the definitions of human rights as set out in international human
rights instruments and standards, whether or not the state has ratified the relevant treaties. The mandate should include the power to
protect and promote economic, social and cultural rights, as well as civil and political rights.

Office of the High Comm'r for Human Rights, Appointment Procedures of National Human Rights Institutions: Paper for the Discussion of the
International Coordinating Committee of National Human Rights Institutions 19 (2006), available at www.nhri.net/pdf/OHCHR_Appointments_
Procedure_Paper_E.pdf (same); see also Paris Principles, supra note 40, at “Competence and Responsibilities,” § 2.

See Performance and Legitimacy, supra note 27, at 75-76 (listing issues that include labor, land, discrimination, education, and detention conditions).
Id. at 76.

See U.N. Comm. on Econ., Soc. & Cultural Rights, General Comment No. 10, The Role of National Human Rights Institutions in the Protection of
Economic, Social and Cultural Rights, U.N. Doc. E/C.12/1998/25 (Dec. 10,1998), available at www.unhcr.org /refworld/docid/47a7079c0.html
(calling for NHRIs to take the following steps regarding economic, social and cultural rights: promote specific education programs, provide
technical assistance, identify national benchmarks to measure progress, examine complaints and assess compliance with the International
Covenant on Economic, Social and Cultural Rights, including by reviewing existing and draft legislation); Office of the U.N. High Comm'r
for Human Rights, Professional Training Series No. 12, Economic, Social and Cultural Rights: Handbook for National Human Rights Institutions
(2005), available at www.ohchr.org/Documents/Publications/training12en.pdf (fleshing out the Committee's recommendations, providing
examples of economic, social and cultural rights efforts in practice, and discussing barriers to implementation); see also Kumar, supra note
4, at 758-80; Orest Nowosad, National Institutions and the Protection of Economic, Social and Cultural Rights, in The Protection Role of National
Human Rights Institutions 179-92 (Bertrand G. Ramcharan ed., 2005).

See, e.g., Sonia Cardenas, Emerging Global Actors: The United Nations and National Human Rights Institutions, 9 Global Governance 23, 38
(2003) (noting that "NHRIs may not be able to accommodate the social expectations they help to generate” and “[iln the end, these
institutions could replicate what already is evident in international human rights institutions: if NHRIs are not independent, representative
and organizationally powerful, they could be more adept at promoting rather than protecting human rights norms.”).

Notably, South Africa has not ratified the International Covenant on Economic, Social and Cultural Rights (ICESCR).

The Protection of Human Rights Act of 1993, No. 10 of 1994, available at http://indiacode.nic.in/ [hereinafter PHRA], defines human rights
as "the rights relating to life, liberty, equality and dignity of the individual guaranteed by the Constitution or embodied in the International
Covenants and enforceable by courts in India.” While the International Covenants are not generally enforceable unless Parliament takes
steps to incorporate them through statute, the Supreme Court has held that international treaties setting out fundamental rights—that do
not conflict with the constitution—are enforceable if India signs them, even in the absence of enabling legislation. See Vijayashri Sripati,
India’s National Human Rights Commission: A Shackled Commission?, 18 B.U. Int'l L.J. 1,13 (2000) (discussing Vishaka et al. v. State of Rajasthan,
A.LLR.1997 S.C. 3011, 3014 (India)).

Indian Const. arts. 12-51. Directive Principles include the rights to work and fair wages, to equal pay for equal work, to improved living
conditions, to education, to participation in cultural life, and to the highest attainable standards of physical and mental health. The courts
have played a role in diluting the distinction between the Principles and fundamental rights through a series of judicial interpretations
since the 1970s. The Supreme Court has read the “fundamental” aspects of the Directive Principles into the enforceable rights, utilizing
the fundamental rights to personal liberty and to life as hooks for enforcing the Directive Principles. The Supreme Court has found that the
"expression ‘personal liberty" guaranteed in Article 21 is of the widest amplitude and it covers a variety of rights which go to constitute the
personal liberty of man.” See Maneka Gandhi v. Union of India, A.I.R. 1978 S.C. 597 (India). The right to life has also been construed broadly,
to include “the right to livelihood because, no person can live without the means of living.” See Olga Tellis v. Bombay Municipal Corporation,
A.l.R. 1986 S.C.180 (India). The rights to life and to liberty have both a negative and positive dimension. See Unnikrishnan v. State of Andhra
Pradesh, 1993 A.I.R. 2178 (India).

See infra note 221. The ICESCR has not been fully incorporated into domestic legislation. The government's position is that various laws
implement provisions of the ICESCR. U.N. Comm. on Econ., Soc. & Cultural Rights, State Party Report: Australia, 1 7, U.N. Doc. E/1994/104/
Add.22 (July 23 1998), available at www.unhcr.org/refworld/pdfid/3f6caa017.pdf.

These functions include promoting awareness and understanding of discrimination related matters, conducting inquiries, reporting to
Parliament, preparing guidelines to promote better compliance with these laws, conducting educative activities and related functions.

Australian Human Rights Commission Act 1986, $ 10A (1), available at www.comlaw.gov.au/Details/C2012C00072 [hereinafter AHRC Act].
Id. § 46(4)(a).

John Hucker, A (New) Human Rights Commission for Canada?, Human Rts. Res. & Educ. Bull. No. 44 at 5 (Dec. 2002).

Saskatchewan Human Rights Code, S.S. ch. S-241, § 3 (1979), as amended. For a full list of functions, see id. § 25.
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See, e.g., Performance and Legitimacy, supra note 27, at 102.

See Paris Principles, supra note 40, at “Competence and Responsibilities,” § 3(iv) (An NHRI should “[d]raw the attention of the Government
to situations in any part of the country where human rights are violated and mak[e] proposals to it for initiatives to put an end to such
situations”); id. at “Methods of Operation,” §§ (a), (b) (an NHRI shall “[h]ear any person and obtain any information and any documents
necessary for assessing situations falling within its competence”).

Consultations can and should be held on topics of general concern but also on a more regular basis to assess how a human rights
commissions’ programs are working.

During the convening, the majority view was that subpoena power is essential for a U.S. human rights institution, while the minority position
was that it is highly preferable but not required. It was further suggested that enforcement of the subpoenas should not be dependent on the
Attorney General (see 42 U.S.C. § 1975a (e)(2) (2006)), but should be enforceable by the institution itself.

See Conscience of a Nation, supra note 43, at 14.

The USCCR used subpoenas often. One of the most recent examples was the use of subpoenas to pursue investigations after the 2000
Presidential elections. See U.S. Comm'n on Civil Rights, Report on Voting Irreqularities in Florida During the 2000 Presidential Election, ch. 9
(June 2001) (investigations included “three days of hearings, more than 30 hours of testimony, 100 witnesses, and a systematic review of
more than 118,000 pages of pertinent documents”), available at www.usccr.gov/pubs/vote2000/report/ch9.htm.

Examples of commissions that partner with subnational entities are described further in Part IV.B.6, infra.

The Australian Human Rights and Equality Opportunity Commission Act explicitly empowers the Commission to “examine enactments
for the purpose of ascertaining whether the enactments are inconsistent with or contrary to any human right and report to the Minister
the results of any such examination” and “inquire into acts or practices that may be inconsistent with or contrary to any human right.” See
Human Rights and Equal Opportunity Commission Act 1986 (HREOC Act), §§ 11(1)(e)-(f). For general information on the Australian
Commission, see John Von Doussa, The Protection Role of the Australian Human Rights Commission, in The Protection Role of National Human
Rights Institutions, supra note 66, at 1, 1-22; see also AHRC Act, supra note 73.

The Inquiry, led by a full-time Commissioner and two individuals appointed as experts, was conducted when the Commission was known
as the Human Rights and Equality Opportunity Commission. A name change occurred in 2008. For the full report on the Inquiry, see Austl.
Human Rights Comm'n, A Last Resort? The National Inquiry into Children in Immigration Detention (2004), available at www.hreoc.gov.au/
human_rights/children_detention_report/report/index.htm.

Evidence collected from across the country included 346 public submissions, 64 confidential submissions, 68 public hearings sessions with
14 witnesses, 17 confidential sessions with 41 witnesses and 29 focus groups. The Commission was able to procure myriad documents from
the Australasian Correctional Management Pty Limited, using the powers granted under section 21 of the HREOC Act. These documents
informed many of its findings and recommendations. See id.

Other national inquiries have been held on topics including Pregnancy and Work, Homeless Children, People with Mental Ilinesses and the
Separation of Indigenous Children from their Families.

See S. Afr. Human Rights Comm'n, Complaints Handling Manual (2006), available at http://baseswiki.org/en/Complaints_Handling_Manual,_
South_African_Human_Rights_Commission,_2006.

See S. Afr. Human Rights Comm'n, Economic & Social Rights Report, SANGOCO's Report on Poverty and Human Rights, vol. V (1997-1998), available
at  www.sahrc.org.za/home/21/files/Reports/ESR%20Sangog0%20Report%200n%20Poverty%20and%20Human%20Rights1997-1998.
pdf; see also University of Minn. Human Rights Resource Center, Module 23: National Human Rights Commissions and ESC RIGHTS, www.
umn.edu/humanrts/edumat/IHRIP/circle/modules/module23.htm (last visited Jan. 30, 2012). But see Dejo Olowu, Human Rights and the
Avoidance of Domestic Implementation: The Phenomenon of Non-Justiciable Constitutional Guarantees, 69 Sask. L. Rev. 39, 73 & n.138 (2006)
(noting two critiques: that there was little transparency surrounding the hearings and the objective measurements of poverty have been
challenged); see also Human Rights Watch, Protectors or Pretenders? Government Human Rights Commissions in Africa (2001).

See Amnesty International, supra note 63, at 21. Reports should also be more widely published to the general public, since reporting to the
legislature alone may not lead to concrete results. Legislative inaction has occured in India and South Africa. See, e.g., Avani Mehta Sood,
Gender Justice Through Public Interest Litigation: Case Studies from India, 41 Vand. J. Transnat'l L. 833, 902-03 (2008) (discussing India).

See Paris Principles, supra note 40, at “Competence and Responsibilities,” §§ 3(a)(D)-(iii).

Kjaerum, supra note 31, at 19; Carver, supra note 29, at 9; see also Paris Principles, supra note 40, at "Competence and Responsibilities,” § 3(b)
(calling for the power "[t]Jo promote and ensure the harmonization of national legislation, regulations and practices with the international
human rights instruments to which the State is a party, and their effective implementation.”).

Int'l Council on Human Rights Policy, Assessing the Effectiveness of National Human Rights Institutions 20 (2005), available at www.ohchr.org/
Documents/Publications/NHRIen.pdf [hereinafter Assessing the Effectiveness].

Kjaerum, supra note 31, at 11.
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While Kjaerum argues for basing positions on the international standards laid out in treaties ratified by the country in which an NHRI is
established, see id., the author believes this is unduly restrictive and core human rights treaties, whether signed or ratified, should guide a
commissions work.

Id. at 12.

These include age, disability, gender, race, religion and belief, sexual orientation and gender reassignment. See Equality Act, 2010, c. 15
(U.K.). This mandate expands beyond the areas of discrimination previously handled by the three commissions that were merged to form the
Equality and Human Rights Commission (EHRC). However, much of the EHRC staff was previously employed by its precursor commissions.
See Bob Niven, The EHRC: Transformational, Progressively Incremental or a Disappointment?, 79 Pol. Q. 17, 25 (2008) (explaining that in 2008,
the 500 staff posts included 370 employees from the three prior equality commissions).

Human Rights are defined as the rights set forth in the Human Rights Act, 1998, c.42 (U.K.) (which incorporates the European Convention on
Human Rights domestically and enables U.K. courts to rely on the Convention) and “other human rights.” Equality Act, 2006, c. 3, § 9.2 (UK.).

Seeid. $§13,11.
Id. sch. 1,9 32; sch. 2, 115.

See Equality & Human Rights Comm’n, Counter-Terrorism Bill, Including Proposals to Allow Detention for up to 42 Days, www.
equalityhumanrights.com/legal-and-policy/parliamentary-briefings/crime-security-policing-and-counter-terrorism-bill-briefings /counter-
terrorism-bill-including-proposals-to-allow-detention-for-up-to-42-days/ (last visited Jan. 30, 2012).

Inthe UK., both the EHRC and the idea of Human Rights more broadly have faced criticism on the basis that the Human Rights Act impedes
counter-terrorism efforts. On occasion, the Commission has engaged with the public debate, defending the importance of human rights
protections. See, e.g., Blair ‘to Amend Human Rights Law’, BBC News, May 14, 2006, available at http://news.bbc.co.uk/2/hi/uk_news/4770231.
stm; Press Release, Equality & Human Rights Comm'n, Political Parties Debate the Future of Human Rights Legislation (Mar. 1, 2010)
available at www.equalityhumanrights.com/media-centre/2010/march/political-parties-debate-the-future-of-human-rights-legislation/.

This is in part due to lack of internal political will to address human rights as well as a hostile climate towards human rights among the
general population. For example, the Commission played a role in a recent government inquiry into replacing the Human Rights Act with a
Bill of Rights for Britain despite the fact that the creation of the Bill of Rights was extremely controversial among human rights organizations,
who saw it as a rollback in legal protections.

The National Human Rights Commission (NHRC) was established by the PHRA, which also established State Human Rights Commissions
and district level Human Right Courts. Its mission is two-fold: to investigate and recommend remedies for human rights violation and to
promote and develop a human rights culture. The definition of human rights in the PHRA is described in note 69, supra.

The NHRC is specifically mandated to submit annual reports to the National Government or State Government concerned, as well as
additional reports as it sees fit. PHRA, supra note 69, ch. 1V, § 20 (1). The government is then required to submit these reports to Parliament
along with a memorandum of action detailing the steps that have been, or will be, taken to respond to the NHRC's recommendations along
with an explanation of why recommendations were accepted or rejected.

Human Rights Watch, Hidden Apartheid: Caste Discrimination Against India’s Untouchables 2-7 (2007), available at www.chrgj.org/docs/
IndiaCERDShadowReport.pdf.

Nat'l Human Rights Comm’n, Report on Prevention of Atrocities Against Scheduled Castes (2004), available at www.nhrc.nic.in/Publications/
reportKBSaxena.pdf. The NHRC's 2004 report was an important source for a 2007 Human Rights Watch report on caste discrimination in
India. Human Rights Watch, supra note 105, at 15.

Martin Macwan, Nat'l Human Rights Comm'n, Dalit Rights (2006), available at http://nhrc.nic.in/publications/dalitrigths.pdf.

For example, in February 2010, the NHRC ordered the state of Orissa to address multiple complaints of discrimination and violence,
particularly forced labor, giving the state two months to investigate and initiate legal action against those responsible. The NHRC had
previously condemned labor practices in the state, and received an unsatisfactory response from officials. See Press Release, Nat'l Human
Rights Comm'n, NHRC Rejects Orissa Government's Claims on Bonded Labour; Asks the Authorities to Take Action Against the Practitioners
of ‘Bartan’ (Feb. 10, 2010), available at http://nhrc.nic.in/dispArchive.asp?fno=1951. The NHRC also recommended that the State “consider
appropriate action” against officials who failed to intervene in cases of violence and forced labor. Id.

See Paris Principles, supra note 40, at “Competence and Responsibilities,” §§ 3 (f)-(g).

See Amnesty International, supra note 63, at 8.

See PHRA, supra note 69, ch. 3, §§ 12(h)-(i).

See, e.g., Nat'l Human Rights Comm’n, Know Your Rights: Bonded Labor, available at www.nhrc.nic.in/Publications/Know YourRights.pdf.

See Sujata Manohar, [India’s] National Human Rights Commission: A Survey, Halisbury L. Monthly (Dec. 2008), available at www.
constitutionalvalues.org/pdf/docs/analysis/Manohar,%20National%20Human%20Rights%20Commission.A%20Survey.pdf; see also
Nat'l Human Rights Comm’'n, Human Rights Education at the Universities and College Level, available at www.nhrc.nic.in/Publications/
HREduCollege.pdf.
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AHRC Act, supra note 73, § 11(1)(g) (a core function of the Commission is “to promote an understanding and acceptance, and the public
discussion, of human rights in Australia”).

This Commissioner is responsible for reviewing the impact of laws and policies developed by the federal, state, and territorial governments on
indigenous communities, consulting with indigenous and non-indigenous communities on relevant issues, raising awareness of indigenous
issues in Australia, reporting on indigenous social justice and native title matters, and generally promoting and protecting the rights of
indigenous individuals. Austl. Human Rights Comm’n, Information Sheet: Social Justice and Human Rights for Aboriginal and Torres Strait
Islander Peoples, www.humanrights.gov.au/social_justice/info_sheet.html (last visited Jan. 30, 2012).

Id.
Austl. Human Rights Comm’n, Pod Rights, www.hreoc.gov.au/podcasts/index.html (last visited Jan. 30, 2012).
Austl. Human Rights Comm’n, rightsED, www.hreoc.gov.au/education/rightsed.html (last visited Jan. 30, 2012).

Equality & Human Rights Comm'n, Our Strategic Plan 2009-2012 at 35 (2009), available at www.equalityhumanrights.com/uploaded_files/
strategicplan2009-2012parliamentary.pdf. The Equality Act 2006, supra note 97, § 13(1)(g), empowers the Commission to undertake
research.

Id. In 2008 alone, the Commission was involved in more than 20 research projects. See E.U. Agency for Fundamental Rights, National
Human Rights Institutions in the EU Member States: Strengthening the Fundamental Rights Architecture in the EU 42 n.350 (2010), available at
www.constitutionalvalues.org/pdf/docs/analysis/European%20Union%20Fundamental%20Rights%20Agency.National%20Human %20
Rights%20Instistutions%20in%20EU%20Member%20States.pdf.

Equality & Human Rights Comm’n, Research Reports, www.equalityhumanrights.com/publications/our-research/research-reports/ (last
visited Jan. 30, 2012); Equality & Human Rights Comm’'n, Human Rights Research, www.equalityhumanrights.com/human-rights/policy-
and-research/human-rights-research/ (last visited Jan. 30, 2012).

See, e.g., Equality & Human Rights Comm'n, Social Housing Allocation and Immigrant Communities (2009), available at www.equalityhumanrights.
com/uploaded_files/ehrc_report_-_social_housing_allocation_and_immigrant_communities.pdf (independent research was carried out by
the Institute for Public Policy Research). This report concludes that social housing policies are targeting those most in need, including the
homeless, the elderly and families with children.

PHRA, supra note 69, § 12(g).

The study is referenced on the Commission’s website. See Nat'l Human Rights Comm'n, Research Studies and Projects, http:/nhrc.nic.in/
ResearchStudies&Project.htm (last visited Jan. 30, 2012).

See Paris Principles, supra note 40, at “Competence and Responsibilities,” $§ (3)(a)(1), 3(b).

See Anu Menon, San Francisco Dep't on the Status of Women, Human Rights in Action: San Francisco’s Local Implementation of the United
Nations” Women's Treaty (CEDAW) 5-7 (2010), available at www.sfgov3.org/Modules/ShowDocument.aspx?documentid=314.; Advancing
Opportunity and Equality, supra note 53, at 8.

S. Afr. Const. § 184(3).

See D. Horsten, The Role Played by the South African Human Rights Commission’s Economic and Social Rights Reports in Good Governance in
South Africa, 9 Potchefstroom Electronic L. J. 1, 4, 5 (2006), available at www.puk.ac.za/opencms/export/PUK/html/fakulteite/regte/per/
issues/2006_2__Horsten_art.pdf.

Charlotte McClain, The SA Human Rights Commission and Socioeconomic Rights: Facing the Challenges, ESR Rev. vol. 3, no. 1, at 9 (2002),
available at  www.communitylawcentre.org.za/clc-projects/socio-economic-rights/esr-review-1/previous-editions/ESR%20Review%20
Vol.3%20N0.2%20September%202002.pdf/. There has been some criticism of how these protocols have been implemented, focusing on
the lack of civil society engagement and government bodies reluctance to comply with requests, which has in turn led to the SAHRC's use
of its subpoena power. See Human Rights Watch, supra note 88, at 308-09; Linda Mokate, Monitoring Economic and Social Rights in South
Africa: The Role of the SAHRC, www.inwent.org/ef-texte/human_rights/mokate.htm (last visited Jan. 30, 2012).

These obligations are part of the Human Rights Act. See Equality Act 2006, supra note 97, § 9. The Commission’s focus remains on equality
law as separate from human rights, rather than addressing the two as complementary.

Id. § 42 (3)(a); Equality Act 2010, supra note 96, sched. 23, § 10(2).

A single comprehensive equality act was passed in 2010. The Equality Act 2010 streamlines U.K. discrimination and equality law into
one piece of legislation. It also strengthens individual protections and sets a new standard for those who provide public services to treat
everyone, with dignity and respect. See Equality & Human Rights Comm’n, Equality Act Codes of Practice, www.equalityhumanrights.com/
legal-and-policy/equality-act/equality-act-codes-of-practice/ (last visited Jan. 30, 2012). The EHRC was heavily involved in the passage of
the new Equality Act and plays an ongoing role in implementation. It has published briefings on the Act, supporting provisions that require
public authorities to consider socioeconomic disadvantage in the planning and monitoring of the services they provide, held consultations
on the related Codes of Practice and spoken out publicly in support of the Act. See Equality & Human Rights Comm’n, Equality Act, www.
equalityhumanrights.com/legal-and-policy/equality-act/ (last visited Jan. 30, 2012).
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See, e.g., E.U. Agency for Fundamental Rights, supra note 120 at 39, 47, 48; Equality & Human Rights Comm’n, Equality Act Codes of Practice,
supra note 132.

Equality & Human Rights Comm'n, Equality Impact Assessments, www.equalityhumanrights.com/advice-and-guidance/guidance-for-
employers/tools-equal-pay/equality-impact-assessments/ (last visited Jan. 30, 2012).

For other strands of the equality law, Assessments are optional. Id.; see also Equality & Human Rights Comm’'n, Our Assessments of Impact,
www.equalityhumanrights.com/about-us/our-equality-scheme/our-equality-impact-assessments/ (last visited Jan. 30, 2012).

Equality & Human Rights Comm'n, Meeting the Equality Duty in Policy and Decision-Making 7-17 (Jan. 2012), available at www.
equalityhumanrights.com/uploaded_files/EqualityAct/PSED/policy_and_dm_guide_update.doc.

For purposes of this Report, “Indigenous Governing Bodies” include governing bodies of Indian Nations and Alaska Natives as well as
representatives of Native Hawaiians.

See generally Tara J. Melish, From Paradox to Subsidiarity: The United States and Human Rights Treaty Bodies, 34 Yale J. Int'l L. 389 (2009); Sites
for Domestic Implementation, supra note 53.

The Paris Principles call for each NHRI to “establish working groups from among its members as necessary, and set up local or regional
sections to assist it in discharging its functions.” See Paris Principles, supra note 40, at “Methods of Operation,” § (e).

See Amnesty International, supra note 63, at 21-22.
See Part V.B and Appendix A.2, infra, for in-depth recommendations on federal coordination with state and local governments.

See infra note 189 and accompanying text for additional information on the ICC. Accredited commissions in federalist States include the
Australian Human Rights Commission, the Human Rights Commission of Malaysia, the National Human Rights Commission of Nepal, the
National Human Rights Commission of India, the South African Human Rights Commission, the Canadian Human Rights Commission,
the Comision Nacional de los Derechos Humanos de Mexico and the Nigerian Human Rights Commission. Chart of the Status of National
Institutions Accredited by the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights
(August 2011), available at www.ohchr.org/Documents/Countries/NHRI/Chart_Status_NIs.pdf.

See Lyal S. Sunga, National Human Rights Institutions in Federal States: A Study for the United Nations Office of the High Commissioner for Human
Rights (forthcoming) (manuscript at 2, on file with author).

See id.

Within federal jurisdiction are First Nations Peoples, commerce, interprovincial issues, criminal law and divorce. Provinces, in contrast, have
jurisdiction over issues including marriage, civil rights, education, courts and welfare.

The Quebec Human Rights Charter provides for economic and social rights protections and explicitly protects individuals from discrimination
on the basis of social condition. It is also mandated to cooperate with any organization dedicated to the promotion of human rights and
freedoms in and outside of Quebec. Charter of Human Rights and Freedoms, R.S.Q., ch C-12 (1975), as amended.

See Saskatchewan Human Rights Comm’'n, About Us, www.shrc.gov.sk.ca/aboutus.htm (last visited Jan. 30. 2012). The Saskatchewan
Human Rights Code prohibits discrimination on the following grounds: age, ancestry, aboriginal status, perceived race, color, nationality,
place of origin, family status, marital status, mental disability, physical disability, receipt of public assistance, religion, sexual orientation,
pregnancy or gender. See Saskatchewan Human Rights Code, supra note 76, ch. S-24.1.

While the Canadian system is complaint based, there exists potential for broader policy change and impact beyond the interests of
individual claimants. Indeed, a number of commissions, such as the Ontario Commission, include systemic advocacy and human rights
policy development in their mandates. See Ontario Human Rights Comm’n, About Us, www.ohrc.on.ca/en/commission/about.

The Saskatchewan Commission’s most explicit function tied to economic and social rights is receiving complaints related to discrimination
on the basis of public assistance, which is narrower than social condition. Saskatchewan Human Rights Code, supra note 76, ch. S-241, §§
2(MH(M.ODHxiv)-(m. D).

Canadian Association of Statutory Human Rights Agencies, www.cashra.ca/ (last visited Jan. 30, 2012).
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Each province and territory is bound by treaties and there is a federal body, the Continuing Committee of Officials on Human Rights, charged
with ensuring federal-provincial-territorial consultation and coordination on human rights issues, including treaty reporting. Provincial
commissions at one time served as representatives to this body, which is responsible for drafting Canada’s human rights treaty compliance
reports. However, the provincial commissions have become less involved and no longer serve as part of the Committee. The Committee
has faced criticism because it lacks transparency, does not have sufficient authority to make policy decisions and is not open to civil society.
See Standing S. Comm. on Human Rights, Promises to Keep: Implementing Canada’s Human Rights Obligations (Dec. 2001), available at www.
parl.gc.ca/37/1/parlbus/commbus/senate/Com-e/huma-e/rep-e/rep02decO1-e.htm#l; U.N. Human Rights Council, Working Group on
the Universal Periodic Review, National Report Submitted in Accordance with Paragraph 15(A) of the Annex to Human Rights Council Resolution
5/1—Canada, U.N. Doc. A/HRC/WG.6/4/CAN/1 (Jan. 5, 2009), available at http://lib.ohchr.org/HRBodies/UPR/Documents/Session4/
CA/A_HRC_WG6_4_CAN_1_E.pdf

The Continuing Committee does allow for provinces and territories to draft their own submissions to the federal government for inclusion
in Canada'’s periodic treaty reports. Canadian Heritage, How Canada Works with the United Nations, www.pch.gc.ca/pgm/pdp-hrp/inter/
un-eng.cfm (last visited Jan. 30, 2012).

See Karen Mosher, Sec'y Gen. of the Can. Human Rights Comm'n, Address During the Plenary Session of Canada'’s Universal Periodic Review,
at the Human Rights Council's 11th Regular Session in Geneva (June 9, 2009), available at www.chrc-ccdp.ca/media_room/speeches-eng.
aspx?id=546. Despite the existence of a federal body charged with ensuring intra-governmental consultations on human rights, officials in
some provinces and territories remain unaware of their human rights obligations, highlighting the need for stronger national mechanisms.
U.N. reviews have highlighted the need to raise human rights awareness among these officials. See, e.g., U.N. Human Rights Council,
Working Group on the Universal Periodic Review, Compilation Prepared by the Office of the High Commissioner for Human Rights, in Accordance
with Paragraph 15(B) of the Annex to Human Rights Council Resolution 5/1—Canada, 9 3, U.N. Doc. A/HRC/WG.6/4/CAN/2 (Dec. 17, 2008),
available at http://lib.ohchr.org/HRBodies/UPR/Documents/Sessiond/CA/A_HRC_WG6_4_CAN_2_E.PDF; U.N. Comm. on the Rights of
the Child, Concluding Observations of the Committee on the Rights of the Child: Canada, 9 9, U.N. Doc. CRC/C/15/Add.215 (Oct. 3, 2003),
available at http://rightsofchildren.ca/wp-content/uploads/2009/05/canada-co2.pdf.

See Treaty Relations Comm'n of Manitoba, Memorandum of Understanding Between Canadian Human Rights Commission and Manitoba
Human Rights Commission and Treaty Relations Commission of Manitoba (Apr. 27, 2010), available at www.trcm.ca/mou/HR.pdf. The
National Aboriginal Initiative has its own headquarters in Winnipeg, Manitoba, separate from the National Commission’s main offices in
Ottawa, Ontario. As part of the Initiative, the Commission engages in legislative and public advocacy, recommends government actions,
investigates and resolves complaints, forms policies such as the Aboriginal Employment Preference Program, conducts educational
campaigns, and coordinates with provincial commissions on aboriginal initiatives.

Notably, two of the subnational commissions monitor compliance with their respective human rights legislation. The Australian Capital
Territory Commission monitors compliance with the Human Rights Act 2004. See Austl. Capital Territory Human Rights Comm’'n, About
the ACT Human Rights & Discrimination Commissioner, www.hrc.act.gov.au/humanrights/?PHPSESSID=6cd18394f16bal4d629fe81b88
2c2fc7 (last visited Jan. 30, 2012). The Victorian Commission monitors compliance with the Charter of Human Rights and Responsibilities.
See Victorian Equal Opportunity & Human Rights Comm'n, Human Rights Charter, www.humanrightscommission.vic.gov.au/index.
php?option=com_k2&view=item&layout=item&id=19&Itemid=147 (last visited Jan. 30, 2012).

Where a complaint falls within both national and local law, a petitioner may choose the forum in which to lodge a complaint. When
a subnational commission receives a complaint outside its jurisdiction, it will often refer the complaint to the AHRC. Certain types of
discrimination are only covered in national legislation (such as religion, mental illness or political opinion) and a complaint on those grounds
may therefore only be dealt with by the AHRC. Equal Opportunity Comm’'n of S. Austl.,, Where Do | Complain—State or Federal, www.eoc.
sa.gov.au/eo-you/discrimination-laws/where-do-i-complain-state-or-federal (last visited Jan. 30, 2012); Austl. Human Rights Comm'n, A
Guide to Australia’s Anti-discrimination Laws, www.humanrights.gov.au/info_for_employers/law/index.html (last visited Jan. 30, 2012).

E-mail from Cecilia White, Manager, Community and Business Programs, S. Austl. Equal Opportunity Comm'n to Monique Cormier,
Researcher, Columbia Law School Human Rights Institute (June 23, 2009, 11:51 EST) (on file with author).

Its purposes are to “coordinate responses among all members to issues of common interest; and exchange information between agencies
and with relevant other Australian, international and non-governmental agencies and organizations working in the human rights area.”
Austl. Human Rights Comm’'n, Submission of the Human Rights and Equal Opportunity Commission to the Senate Legal and Constitutional
Legislation Committee on the Australian Human Rights Commission Legislation Bill 2003 (Apr. 24, 2003), available at www.hreoc.gov.au/
legal/submissions/ahrc/submission.html [hereinafter HREOC Submission].

Press Release, Anti-Discrimination Commission Queensland, Human Rights Agencies Call for Action on UN Racial Discrimination Report
(Nov. 11, 2010), available at www.adcq.qgld.gov.au/media/10UNreport.html.

See HREOC Submission, supra note 156.
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The Commission has made submissions for Australia’s review under the ICCPR and the ICESCR. See Austl. Human Rights Comm'n,
Submission to the United Nations Human Rights Committee, www.humanrights.gov.au/legal/submissions/sj_submissions/un_human_
rights.html (last visited Jan. 30, 2012); Austl. Human Rights Comm’n, Submission to the Committee on Economic, Social and Cultural Rights,
www.humanrights.gov.au/legal/submissions/sj_submissions/un_econ_social_cultural_rights.html (last visited Jan. 30, 2012).

Australia had not supported the Declaration at its introduction. Emma Rodgers, Aust. Adopts UN Indigenous Declaration, ABC News, Apr. 3,
2009, www.abc.net.au/news/stories/2009/04,/03/2534210.htm.

See Tom Calma, Aboriginal and Torres Strait Islander Soc. Justice Comm'r, Austl. Human Rights Comm'n, Address at the Launch of the
Report of the Steering Committee on the Creation of a New National Representative Body for Aboriginal and Torres Strait Islander Peoples
(Aug 27,2009), available at www.humanrights.gov.au/about/media/speeches/social_justice/2009/20090827_our_future.html. Article 18
of the Declaration provides that indigenous peoples “have the right to participate in decision-making in matters which would affect their
rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their
own indigenous decision-making institutions.” United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295, U.N.
Doc. A/RES/61/295 (Sept. 13, 2007), available at www.un.org/ga/search/view_doc.asp?symbol=A/RES/61/295; see also Austl. Human
Rights Comm’n, Questions and Answers on the UN Declaration on the Rights of Indigenous Peoples (April 2009), www.humanrights.gov.
au/social_justice/declaration/DRIP_Q_A_03April2009.doc; Austl. Human Rights Comm'n, Human Rights and Aboriginal and Torres Strait
Islander Peoples, available at www.humanrights.gov.au/letstalkaboutrights/downloads/HRA_ATSI.pdf.

The Commissioner established a Steering Committee consisting of 10 leaders from aboriginal communities, who then recruited 100
aboriginal community members to take part in workshops and consultations. The Steering Committee spent a year engaged in consultations,
using online surveys and focus groups to widely canvas the indigenous community for input.

See Austl. Human Rights Comm'n, In Our Hands: Creating a Sustainable National Representative Body for Aboriginal and Torres Strait Islander
People (Aug. 27, 2009), www.humanrights.gov.au/social_justice/repbody/report2009/report.pdf. The Minister for Indigenous Affairs has
stated the government's commitment to establishing the body. The federal government plans to provide initial funding to create the body,
and then modest continual funding thereafter. Press Release, Jenny Macklin, Minister for Families, Hous., Cmty. Servs. and Indigenous Affairs,
National Representative Body for Indigenous Australians (Aug. 27, 2009), available at www.jennymacklin.fahcsia.gov.au/transcripts/2009/
Pages/parlhousedoorstop_27aug09.aspx.

The Commonwealth Secretariat has advised that NHRIs should form alliances with NGOs “to enhance accessibility and effectiveness.”
Commonwealth Secretariat, National Human Rights Institutions: Best Practice 31 (2001). The Paris Principles also highlight the importance of
developing partnerships with NGOs. See Paris Principles, supra note 40, at “Methods of Operation,” § (g); see also Assessing the Effectiveness,
supra note 92, at 15-16, 23 (suggesting a number of concrete ways that NHRIs can work with civil society). The International Council on
Human Rights Policy suggests that NHRIs develop formal memoranda of understanding with their stakeholders in this regard. Id. at 23.

See, e.g., Performance and Legitimacy, supra note 27, at 73, 76-77, 87.
See, e.g., Anne Smith, The Unique Position of National Human Rights Institutions: A Mixed Blessing?, 28 Hum. Rts. Q. 904, 910, 930-33 (2006).
Performance and Legitimacy, supra note 27, at 98.

See, e.g., Brian Burdekin, National Human Rights Institutions in the Asia-Pacific Region 14-15 (2007) (citation omitted) [hereinafter NHRIs in
the Asia-Pacific].
See, e.g., Human Rights Watch, Mexico's National Human Rights Commission, A Critical Assessment 113 (Feb. 2008), available at www.hrw.org/

en/reports/2008/02/12/mexico-s-national-human-rights-commission (noting that the national Commission’s failure to fulfill its mandate
is due its overall lack of accountability, and its failure to collaborate with civil society and the international community more specifically).

In 1999 the Asia Pacific Forum hosted a workshop on NHRI and NGO relations that resulted in the adoption of the Kandy Programme of
Action, committing participants to take steps to further these relationships. Asia Pacific Forum of National Human Rights Institutions, The
Kandy Program of Action: Cooperation Between National Institutions and Non-Governmental Organisations (1999), available at http://bangkok.
ohchr.org/files/NHRICSOs-Consultation/Kandy-Conclusions.doc.

NGO partners can provide expertise on particular issues, contribute to education and training efforts, and deepen a commission's
understanding of the issues that face particular vulnerable groups and communities. See, e.g., NHRIs in the Asia-Pacific, supra note 168, at 60.

See Application for New Accreditation of the Equality and Human Rights Commission (Great Britain) to the International Coordinating
Committee of National Human Rights Institutions 9-13 (2008) (on file with author) [hereinafter EHRC Accreditation Application]; see also
E.U. Agency for Fundamental Rights, supra note at 120, at 43.

A task force was put in place to garner support for a unified body and address concerns from various stakeholders. See Sarah Spencer,
Equality and Human Rights Commission: A Decade in the Making, 79 Pol. Q., Vol. 9 (2008).

See Equality Act 2006, supra note 97, §§ 3, 5,12, 14. For details on the Codes of Practices, see supra notes 131-33 and accompanying text.
Seeid. §§13,18.
See id. sched. 1, 19 11-12.
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Seeid. §17.

From 2008-2009, the EHRC provided £10.9 million in funding to 285 organizations. See Press Release, Equality & Human Rights Comm'n,
Investing in the Future: Commission Announces 10 million Funding Programme for Voluntary and Community Sector (May 15, 2009),
available at www.equalityhumanrights.com/scotland/scottish-news/press-releases-2009/investing-in-the-future-commission-announces-
10-million-funding-programme-for-voluntary-and-community-sector/. This amounted to approximately one-seventh of the EHRC's budget.
See EHRC Accreditation Application, supra note 172, at 9.

Alan Travis, Equality Commission to Face ‘Major Surgery’, Guardian, Mar. 21, 2011, www.guardian.co.uk/society/2011/mar/21/equality-
commission-faces-major-surgery.

According to advocates, little effort has been made to highlight the value of human rights and build support for implementation or to combat
negative media. Since its inception, the EHRC has lacked the political will to highlight the complementary nature of equality and human rights
law, both internally and externally, and many equality groups maintain a belief that human rights is distinct from their equality-focused work.

Mexico's national commission also has a Citizen Advisory Council, appointed by the Senate and charged with overseeing and amending
the internal guidelines and rules of procedure. See Human Rights Watch, supra note 169, at 116-17. Human Rights Watch specificically
recommended promoting greater civil society participation in the appointments process for the President of the Commission and the
Advisory Council. Id. at 9. It has also criticized the Advisory Council's policies, which limit public access to information and meaningful
analysis of the Commission’s work. Id. at 87, 116-18, 122-24.

See Emilio Alvarez Icaza Longoria, President, Fed. Dist. Human Rights Comm'n (Mexico City), Remarks at Harvard University, John F.
Kennedy School of Government Executive Session on Human Rights Commissions and Criminal Justice 18 (May 12, 2006), available at
www.hrccj.org/pdfs/emilio_alvarez_transcriptl.pdf.

See Performance and Legitimacy, supra note 27, at 98. The Federal District Commission has been more successful in its collaboration efforts
than the national commission, making it “a more active and sensitive participant in joint activities relating to a variety of vulnerable groups:
children, people with disabilities, people with HIV/AIDS, sex workers, the elderly and others.” Id. at 50-51.

Id.

See Amnesty International, supra note 63, at 8; Carver, supra note 29, at 9; see also Paris Principles, supra note 40, at “Competence and
Responsibilities,” §§ 3(b)-(e); Kumar, supra note 41, at 274 (noting that the Copenhagen Declaration underscores the role of NHRIs in
working to ensure "governments ratify international human rights treaties, remove reservations contrary to the object and purpose of the
treaty and ensure consistency between domestic laws, programs and policies and international human rights standards”). The Copenhagen
Declaration was adopted at the Sixth International Conference for National Institutions for the Promotion and Protection of Human Rights
in 2002. See Sixth Int'l Conference for Nat'l Instits. for the Promotion and Protection of Human Rights, Copenhagen Declaration (2002), cited
in Kjaerum, supra note 31, at 18. NHRIs have more recently laid out principles for engagement at an ICC hosted conference in Berlin (Berlin
Recommendations). See Conclusions of the International Roundtable on the Role of National Human Rights Institutions and Treaty Bodies, U.N. Doc.
HRI/MC/2007/3, available at www.osce.org/odihr/26111 [hereinafter Berlin Recommendations].

See Carver, supra note 29, at 3; Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984,
1465 U.NTS. 85; Convention on the Rights of Persons with Disabilities, Dec. 13, 2006, 2515 U.N.T.S. 3.

See Amnesty International, supra note 63, at 8-9; Richard Carver, supra note 29, at 2. NHRIs themselves have developed guidelines calling
on treaty bodies to recognize the independent standing of NHRIs. See Berlin Recommendations, supra note 185; Paris Principles, supra note 40,
at “Competence and Responsibilities,” §§ 3(d)-(e).

Several U.N. Committees have issued comments on the appropriate role of NHRIs in reporting efforts, however these are not consistent.
See U.N. Comm. on the Elimination of Racial Discrimination, General Recommendation 17: Establishment of National Institutions to Facilitate
the Implementation of the Convention, 9 2, U.N. Doc. A/48/18 (Mar. 25, 1993), available at www.unhchr.ch/tbs/doc.nsf/0/4872085cc3178
e3bc12563ee004beb99 (NHRIs “should be associated with the preparation of reports and possibly included in government delegations in
order to intensify the dialogue between the Committee and the State party concerned”); cf. U.N. Comm. on the Rights of the Child, General
Comment No. 2: The Role of Independent National Human Rights Institutions in the Promotion and Protection of the Rights of the Child, 19 20, 21,
U.N. Doc. CRC/GC/2002/2, available at www?2.ohchr.org/english/bodies/crc/docs/GC2_en.doc (“NHRIs should contribute independently
to the reporting process under the Convention and other relevant international instruments and monitor the integrity of government reports
to international treaty bodies” and "it is not appropriate to delegate to NHRIs the drafting of reports or to include them in the government
delegation when reports are examined by the Committee”); U.N. Comm. on the Elimination of Discrimination Against Women, Results of
the 40th Session of the Committee on the Elimination of Discrimination Against Women, 9 13, U.N. Doc. E/CN.6/2008/CRP.1 (Feb. 11, 2008),
available at www2.ohchr.org/english/bodies/cedaw/docs/E.CN.6.2008.CRP.1.pdf (NHRIs should “provide comments and suggestions on a
State party's report in any way they see fit").

See Performance and Legitimacy, supra note 27, at 100; Assessing the Effectiveness, supra note 92, at 19.

See Performance and Legitimacy, supra note 27, at 101-03; see also Kjaerum, supra note 31, at 16-17.
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One example is the Australian Human Rights Commission’s participation in Race Relations Roundtables. See supra Part 1V.B.6. Additionally,
the Canadian National Commission provides staff and training to other commissions, including in South Africa, India and Mexico, to foster
strengthened institutions and information sharing.

'

The Commission gleans this power from its mandate to “encourage good practice in relation to human rights” and “give advice or guidance.”
See Office of the High Comm’r for Human Rights, Working Paper 27-28 (draft) (on file with author).

Id.

For a description of the RUDs, see Disability Rights Watch UK, CRPD Reservations, www.disabilityrightswatchuk.org/front/uk.php (last
visited Jan. 30, 2012).

Its participation has included drafting a shadow report after NGO consultation, participation in the review itself and joining NGO briefing
sessions. Participation in the 2008 review on U.K. compliance with the Convention on the Elimination of Discrimination Against Women
(CEDAW) was particularly robust. See Office of the High Comm'r Working Paper, supra note 191 at 28.

See Austl. Human Rights Comm'n, Protocol of Engagement with U.N. Agencies, www.hreoc.gov.au/about/protocols/engagement_with_un_
agencies.html (last visited Jan. 30, 2012).

Austl. Human Rights Comm'n, Review of Australia’s Fourth Periodic Report on the Implementation of the International Covenant on Economic, Social
and Cultural Rights (2009), available at www?2.ohchr.org/english/bodies/cescr/docs/info-ngos/AHRC_Australia_42.pdf.

Performance and Legitimacy, supra note 27, at 100 (noting that playing an advisory role requires “a delicate balance"”).

See Austl. Human Rights Comm'n, Taking Stock of Australia’s Human Rights Record, Submission by the Australian Human Rights Commission under
the Universal Periodic Review Process 1n.3 (2010), available at www.hreoc.gov.au/upr/AHRC_UPR_guide.pdf.

See Commonwealth Secretariat, supra note 164, at 18 (stating that NHRIs should be granted the power to “do all things that are necessary or
convenient to be done in connection with the performance of its functions”); Assessing the Effectiveness, supra note 92, at 21 (recommending
that commissions have the “power to act on individual or collective issues at their own initiative”).

See U.N. Centre for Human Rights, Professional Training Series No. 4, National Human Rights Institutions, A Handbook on the Strengthening of
National Institutions for the Promotion and Protection of Human Rights 23, 9125 (1995), available at www.ohchr.org/Documents/Publications/
training4en.pdf.

HREOC Act, supra note 83, $13.
PHRA, supra note 69, ch. Ill, §12.
Canadian Human Rights Act, R.S.C., ch. H(6), 1 27(1)(h) (1985).

It is recommended that commissions with a complaint handling function allow individuals and groups that are directly affected, as well as
their representatives, to file complaints. See Assessing the Effectiveness, supra note 92, at 21 (noting that civil society organizations should be
allowed to file complaints if they have prior consent); Commonwealth Secretariat, supra note 164, at 21. To some, this function is considered
essential. See Performance and Legitimacy, supra note 27, at 72 (noting that "[t]he Office of the United Nations High Commissioner for Human
Rights does not consider an institution to be a proper NHRI if it does not have an individual complaints mechanism” and the function is
valuable because it “is much more accessible to the ordinary person than the alternative route of legal proceedings”).

This means that no public body (or private body carrying out public functions) should be excluded from its jurisdiction. Nor should statutes
of limitations prevent a commission from reviewing complaints of serious human rights abuses, particularly where there is a reasonable
explanation for delay

Resolution can occur through publication of recommendations (including for reparations), conciliation, arbitration, a commission’s own
quasi-judicial procedure or referral to a court or tribunal. See U.N. Centre for Human Rights, supra note 200, at 33-34, 19 268-82.

See id. 1 279 (“Even if the actual enforcement power is entrusted to another body, the power to make enforceable orders will benefit the
national institution by considerably strengthening its authority with regard to complaints of human rights violations.”); see also Center
for Global Peace, Checklist of Considerations for the Establishment of National Human Rights Institutions & Mechanisms 3, available at www1.
american.edu/cgp/IHRC/pdfs/NHRIEstablish.pdf.

See Performance and Legitimacy, supra note 27, at 71.
Seeid. at 71-72.

Justice (Dr.) A.S. Annand, The Protection Role of the Indian Human Rights Commission, in The Protection Role of National Human Rights Institutions,
supra note 66, at 87, 92. In 2004-2005, the Commission disposed of over 85,000 cases, almost half of which were dismissed and many of
which were handled by giving directions to authorities for remedial measures. Nat'l Human Rights Comm’n, Annual Report 2004-2005 3,
24 (2005), available at http://nhrc.nic.in/Documents/AR/AR04-05ENG.pdf.

PHRA, supra note 69, ch. Ill, § 12; ch. VIII, § 36. See Sripati, supra note 69, for the contours of the definition of human rights.
PHRA, supra note 69, ch. Ill, §§ 13, 14.
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Id. ch. Ill, §18.
Id. ch VIII, § 36.
This is if the complaint falls within the state commission'’s jurisdiction. Id.

One constraint on the NHRC's powers is that it is precluded from investigating complaints levied against members of the armed forces. It is
only authorized to seek a report from the central government relating to the allegation and to make recommendations based on that report.
These recommendations may include the payment of interim compensation. See Annand, supra note 210, at 95. Another limitation on the
NHRCs ability to conduct investigations is that it must rely on police and government staff. PHRA, supra note 69, ch. Ill, §§ 19, 36; ch. II, §
11(b) (the central government must make available “such police and investigative staff under an officer ... and such other officers and staff
as may be necessary for the efficient performance of the functions of the Commission”).

See Sood, supra note 89, at 901-02; Annand, supra note 210, at 105.

The Commission is required to send its inquiry report and recommendations to the relevant public official or entity for comment and then to
publish the report, any comments and the action taken or to be taken by the relevant authority. PHRA, supra note 69, ch. lll, $18. The NHRC's
recommendations for payment of compensation have been successful, often complied with. Between 1993 and 2005, the Commission
recommended interim relief in 632 cases, with awards totaling $2.2 million. NHRIs in the Asia-Pacific, supra note 168, at 72 n.67.

Nat'l Human Rights Comm'n, supra note 210.

See Nat'l Human Rights Comm'n, Annual Report 1995-96 (1996), available at http://nhrc.nic.in/ar95_96.htm; Nat'l Human Rights Comm'n,
Annual Report 1997-98 (1998), available at http://nhrc.nic.in/ar97_98.htm; Asia Pacific Forum, India: NHRC Raises Concerns over Starvation
Deaths, Jan. 19, 201, www.asiapacificforum.net/news/india-nhrc-raises-concerns-over-starvation-deaths.html (last visited Jan. 30, 2012).

See Austl. Human Rights Comm’n, Complaints About Breaches of Human Rights, www.hreoc.gov.au/complaints_information/HREOCA _
breaches.html (last visited Jan. 30, 2012) [hereinafter Breaches of Human Rights]. Discrimination on grounds of race, color, nationality,
social origin, sex, marital status, pregnancy, sexual preferences, religion, disability, trade union activity and criminal record, among others,
are prohibited. AHRC Act, supra note 73, ch. 3.

Breaches of human rights refer to actions by the Commonwealth or one of its agencies that infringe upon the human rights instruments
referenced in the Australian Human Rights Commission Act. Id. § 3. These are the ICCPR, the CRPD, the CRC, the Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, the Declaration on the Rights of Mentally Retarded
Persons and the Declaration on the Rights of Disabled Persons. See Austl. Human Rights Comm’'n, Human Rights Explained: Fact Sheet 1:
Defining Human Rights, www.hreoc.gov.au/education/hr_explained/1_defining.html (last visited Jan. 30, 2012). Australia is also a party to
CERD, CEDAW and the ICESCR.

The potential outcomes of conciliation include a formal apology, review of antidiscrimination policies or the payment of compensation. For
a general discussion of complaints and conciliation, see Von Doussa, supra note 83, at 5-8.

Breaches of Human Rights, supra note 221; AHRC Act, supra note 73, § 45-46.

Graeme Innes AM, Human Rights Comm'r, Remarks at the ANU Conference on Australian Bill of Rights: The ACT and Beyond (June 21,
2006), available at www.hreoc.gov.au/about/media/speeches/human_rights/20062106_charter.htm.

Performance and Legitimacy, supra note 27 at 73-74.

Assessing the Effectiveness, supra note 92, at 22; see Brian Burdekin, Human Rights Commissions, in Human Rights Commissions and Ombudsman
Offices: National Experiences Throughout the World 801, 818 (Kamal Hossain et al. eds., 2000) [hereinafter Human Rights Commissions and
Ombudsman Offices].

See E.U. Agency for Fundamental Rights, supra note 120, at 38 n.302.
Equality Act 2006, supra note 97, § 28(4).

Section 7 of Britain's Human Rights Act limits standing of victims of human rights violations. Under the Act, the Commission is not authorized
to bring a suit, though it may have standing to institute judicial review proceedings on other grounds in the course of which it can cite HRA
violations. See Human Rights Act, supra note 97.

These proceedings must be filed within three months of the action that is challenged, giving claimants a small window to pursue their claim.

Equality Act 2006, supra note 97, § 30; Equality & Human Rights Comm'n, Human Rights Legal Powers, www.equalityhumanrights.com/
legal-and-policy/human-rights-legal-powers/ (last visited Jan. 30, 2012).

The Commission intervenes in cases against government bodies in the U.K. and at the European Court of Justice (ECJ). In a 2008 domestic
case brought by a minority women’s group to challenge a local council's defunding effort, the EHRC intervened, providing submissions on
the Council's obligations under the law and codes related to the Race Equality Duty. R (Kaur and Shah) v. London Borough of Ealing, [2008]
EWHC 2062 (Admin). For a list of ECJ interventions, see Equality & Human Rights Comm’n, Summary of the Commission’s Interventions
in the European Court of Human Rights, www.equalityhumanrights.com/uploaded_files/humanrights/ecthrs_interventions.pdf (last visited
Jan. 30, 2012).
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Equality & Human Rights Comm’n, Age Regulations Legal Challenge (The ‘Heyday' Case), www.equalityhumanrights.com/legal-and-policy/
legal-updates/age-regulations-legal-challenge-the-heyday-case/ (last visited Jan. 30, 2012).

PHRA, supra note 69, §18.
See Annand, supra note 210, at 101-03.

Sonia Cardenas, Adaptive States: The Proliferation of National Human Rights Institutions (Carr Center for Human Rights Policy, Working Paper
No.T-01-04 23, 2001), available at www.hks.harvard.edu/cchrp/Web%20Working%20Papers/Cardenas.pdf.

See Annand, supra note 210, at 99; Manoj Kumar Sinha, The Role of the National Human Rights Commission of India in Protection of Human Rights,
18 J. Int'l L. of Peace & Armed Conflict 200, 204 (2005).

See Annand, supra note 210, at 100; Nat'l Human Rights Comm'n, NHRC Decides to Move the Supreme Court in Best Bakery Case; Transfer
Application Also Moved in Respect of 4 Other Serious Cases, www.nhrc.nic.in/disparchive.asp?fno=60 (last visited Jan. 30, 2012).

See, e.g., U.N. Centre for Human Rights, supra note 200, at 35, 19 295-96; Human Rights Commissions and Ombudsman Offices, supra note
226, at 818.

See NHRIs in the Asia-Pacific, supra note 168, at 64; Austl. Human Rights Comm'n, Intervention in Court Proceedings: The Australian Human
Rights Commission Guidelines, www.hreoc.gov.au/legal/submissions_court/intervention/interventions_in_court_proc.html (last visited
Jan. 30, 2012) [hereinafter AHRC Intervention Guidelines].

See, e.g., Justice Steven Breyer, The Supreme Court and the New International Law, Remarks at the American Society of International Law
97th Annual Meeting (Apr. 4, 2003), available at www.humanrightsfirst.org/wp-content/uploads/pdf/Supreme_Court_New_Inter|_Law_
Just_Breyer%?20.pdf.

Human Rights Commission Act 54 of 1994 § 7(e), available at www.info.gov.za/view/DownloadFileAction?id=71048 (the Commission
"may bring proceedings in a competent court or tribunal in its own name, or on behalf of a person or a group or class of persons”).

See Brief of Amici Curiae, 1 34, Government of the Republic of South Africa and Others v. Grootboom and Others 2000 (11) BCLR 1169 (CC),
available at www.escr-net.org/usr_doc/Heads_of_Arguments_of_Amici_Curiae.doc. The Constitutional Court also tasked the SAHRC with
monitoring compliance with its decision in the case. See Judgment of the Constitutional Court of South Africa, 1 97, Government of the
Republic of South Africa and Others v. Grootboom and Others 2000 (11) BCLR 1169 (CC), available at www.escr-net.org/usr_doc/High_Court
Judgment_-_Full_Text.pdf.

See S. Afr. Human Rights Comm'n, 17th Annual Report for the Year Ended March 2007 38 (2007), available at www.sahrc.org.za/home/21/files/
Reports/11th%20Annual%20Report2006_2007.pdf.

See S. Afr. Human Rights Comm'n, Report of the Public Hearings on the Right to Basic Education 20 (2006), available at www.sahrc.org.za/
home/21/files/Reports/Right%20to0%20basic%20education%202006.pdf.

“The proceedings must involve intervention issues. These are issues of: (a) human rights (as defined in the Australian Human Rights
Commission Act 1986 (Cth) (AHRC Act)); (b) discrimination in employment (as defined in the AHRC Act and the Industrial Relations
Reform Act 1993 (Cth)); (c) racial discrimination (as defined in the Racial Discrimination Act 1975 (Cth)); (d) discrimination on the ground of
sex, marital status, pregnancy or family responsibilities or discrimination involving sexual harassment (as defined in the Sex Discrimination Act
1984 (Cth)); (e) discrimination on the ground of disability (as defined in the Disability Discrimination Act 1992 (Cth)); or (f) discrimination on
the ground of age (as defined in the Age Discrimination Act 2004 (Cth)).” AHRC Intervention Guidelines, supra note 240.

The specific criteria for assesment are spelled out in the AHRC Act, supra note 73, § 46PV.
See NHRIs in the Asia-Pacific, supra note 168, at 71 n.65.

See Interview by Graeme Innes with Susan Roberts, Executive Dir., Austl. Human Rights Comm'n (Mar. 1, 2010), www.humanrights.gov.au/
podcasts/podrights_transcripts/2010/transcript_3_2010.html; Minister of State for Immigration and Ethnic Affairs v. Teoh (1995) 183 CLR 273
(Austl.), available at www.unhcr.org/refworld/publisher, AUS_HC,,,3ae6b70c¢8,0.html.

Linda Reif, The Shifting Boundaries of NHRI Definition in the International System, in Human Rights, State Compliance, and Social Change: Assessing
National Human Rights Institutions 52 (Ryan Goodman & Thomas Pegram eds., 2011).

NHRI experts have recognized that independence entails several elements, including a distinct legal personality established by law or
constitution, financial autonomy, the ability to make decisions regarding day-to-day functioning (such as internal rules and procedures)
and the authority to publish reports and recommendations without review by other entities. See NHRIs in the Asia-Pacific, supra note 168, at
43-44; U. N. Centre for Human Rights, supra note 200, at 10-11, 19 68-72.

For an in-depth discussion of the challenges that NHRIs face in maintaining independence from government and civil society while, at the
same time, remaining accountable, see Smith, supra note 166.

See Paris Principles, supra note 40, at “Composition and Guarantees of Independence and Pluralism,” § 2.

Amnesty International, supra note 63, at 23 (noting that funding has been used to punish NHRIs that were out of step with the national
government’s policies or overly critical and steps should be taken to prevent this).
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U.N. Centre for Human Rights, supra note 200, at 11, 1 121.

As some literature notes, it is best to secure funding in founding legislation. Id. at 10-11, 19 73-76, 121. In the U.S., agency funding is
determined on an annual basis and cannot be secured in founding legislation.

Amnesty International, supra note 63, at 23.

Some literature advocates that NHRIs should be authorized to receive funding from private sources and international donors, noting that
outside funding may potentially be seen as hindering a commission’s independence and guidelines should be created to limit this possibility.
See, e.g., id. at 23. U.S. agencies are subject to the Federal Antideficiency Act and agencies are unable to make expenditures beyond what is
provided in agency regulations or what is authorized through appropriations, unless otherwise authorized by law. See 31 U.S.C. §§ 1341(a),
1342,1517(a).

Assessing the Effectiveness, supra note 92, at 14.

Id. at 14-15; see U.N. Centre for Human Rights, supra note 200, at 11, 99 77-79; Paris Principles, supra note 40, at “Composition and Guarantees
of Independence and Pluralism,” §§ 1, 3.

Assessing the Effectiveness, supra note 92, at 8; Commonwealth Secretariat, supra note 164, at 14.

Amnesty International, supra note 63, at 5.

See Assessing the Effectiveness, supra note 92, at 14; see also U.N. Centre for Human Rights, supra note 200, at 11, 1 80.
Amnesty International, supra note 63, at 5; Assessing the Effectiveness, supra note 92, at 15.

Id. at 14; see also Amnesty International, supra note 63, at 5.

See U.N. Centre for Human Rights, supra note 200, at 11-12, 19 82-85; Amnesty International, supra note 63, at 6; Paris Principles, supra note
40, at "Composition and Guarantees of Independence and Pluralism,” § 1.

Amnesty International, supra note 63, at 5.

Id. at 23.

See U.N. Centre for Human Rights, supra note 200, at 13-14, 99 98-105.
See, e.g., NHRIs in the Asia-Pacific, supra note 168, at 45-46.

See U.N. Centre for Human Rights, supra note 200, at 13-14, 99 102-03; NHRIs in the Asia-Pacific, supra note 168, at 44-45; Amnesty
International, supra note 63, at 21-22.

In January of 2011, Barack Obama appointed Roberta Achtenberg and Marty Castro to the Commission. Andrew Ramonas, Obama Naming
Two to Civil Rights Panel, Main Justice, Jan. 27, 2011, www.mainjustice.com/2011/01/27/0bama-names-two-civil-rights-commission-
members/ (last visited Jan. 30, 2012).

Federalism is firmly grounded in the 10th Amendment to the U.S. Constitution, which provides that “[t]he powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” U.S. Const. amend. X.

See supra note 51 and accompanying text.
See Louis Henkin, U.S. Ratification of Human Rights Conventions: The Ghost of Senator Bricker, 89 Am. J. Int'l L. 341, 346 (1995).

See Medellin v. Texas, 552 U. S.491 (2008) (finding that the Executive lacks authority to compel subnational compliance with a treaty unless
there is evidence that the treaty is intended to be self-executing or Congress has acted to create implementing legislation). Medellin involved
Presidential action to compel state courts to comply with an International Court of Justice (ICJ) decision holding the U.S. in violation of the
Vienna Convention of Consular Relations due to the failure of law enforcement officials to inform foreign nationals that they have a right to
request that U.S. officials notify the consular office in their home country upon arrest or detention. In response to the decision, President
Bush issued a memorandum directing state courts to review the individual cases where the failure to notify had occurred. The Supreme
Court held that the international agreements which obligate the U.S. to comply with ICJ decisions are non-self-executing and that the ICJ
decision was not directly enforceable in U.S. courts in the absence of implementing legislation.

Some Other Means, supra note 53.

See, e.g., Appendix A.2, infra. Notably, many state constitutions offer broader substantive protections than the federal constitution. See
generally Martha Davis, The Spirit of Our Times: State Constitutions and International Human Rights, 30 N.Y.U. Rev. L. & Soc. Change 359 (2006)
(discussing the right to public assistance in New York and North Dakota's provisions for free public education, among others).

Navajo Nation Human Rights Comm’n, About Us, www.nnhrc.navajo-nsn.gov/(last visited Jan. 30, 2012).

In some instances, however, a tribe itself could be the victim of human rights violations perpetrated by the federal government and would
seek advice and recommendations from a national human rights body to address these violations.
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At least one participant raised some concern regarding NRHIs funding state and local agencies, positing that this type of resource allocation
structure pre-determines how the commissions will operate and if funding becomes a core NHRI activity, the institution begins to look more
like a state entity than an independent body. Additionally, it was stated that funding should come from state and local governments, not
the national body.

The majority of participants, however, supported giving a U.S. human rights commission discretion to providing funding to encourage state
and local compliance efforts.

Such committees should be appointed based on experience and expertise and reflect the diversity of the communities they represent.

Julie A. Mertus, Evaluating NHRIs: Considering Structure, Mandate, and Impact, in Human Rights, State Compliance, and Social Change, supra note
250, at 74, Peter Rosenblum, Tainted Origins and Uncertain Outcomes: Evaluating NHRIs, in Human Rights, State Compliance, and Social Change,
supra note 250, at 297.

See, e.g., Assessing the Effectiveness, supra note 92.
See supra Part IV.C.

The Leadership Conference USCCR Taskforce and the USCCR Subcommittee of the HURAH Campaign have conducted outreach to USCCR
commissioners, as well as to policymakers and legislators, holding panels and briefings on the need to reform and transform the Civil Rights
Commission.

The Taskforce and the Subcommittee have the same chairs and goals. A number of the current reforms proposed jointly by these groups are
detailed in Section (b) of this Appendix, infra.

See, e.g., Mary Francis Berry, supra note 24; Behind Every Abuse, supra note 54, at 18, 21; Hesburgh, supra note 48, at 303-04.
Conscience of a Nation, supra note 43, at 6.
See, e.g., id. at 42; Berry, supra note 24, see also Baraka et al., supra note 24.

See generally Conscience of a Nation, supra note 43; Frye, supra note 49. Both pieces provide a nuanced description of the USCCR's history and
the factors that have influenced its politicization and decline in productivity. The majority of information provided here is from these two
sources. Where other authorities are also relied on, they are referenced in the footnotes.

Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634 (1957).

U.S. Comm'n on Civil Rights, The State of Civil Rights: 1976 35 (1977) ("A clear lesson of the Nation's economic problems of the past few years
is that policies designed to achieve full employment and economic stability are as essential in the area of civil rights as they are in improving
the economic health and well-being of all Americans.”).

The status of the Commission is such that it has been periodically reauthorized for varying terms throughout its history. See, e.g., Garrine
P. Laney, U.S. Congressional Research Serv., The U.S. Commission on Civil Rights: History, Funding, and Current Issues 2-8 (2009), available at
www.policyarchive.org/handle/10207/bitstreams/20077.pdf. This lack of permanence has undoubtedly impacted the USCCR staff, who
are often unsure of its future.

See Civil Rights Commission Amendment Act of 1994, Pub. L. No. 103-419, 108 Stat. 4338, § 3(a) (1994).

The Federal Advisory Committee Act, $10(5)(e), 5 U.S.C. App. 2 (2000) ("FACA"), provides that advisory committees shall have a life of 2
years but where an Act of Congress establishes a committee, its duration can be provided by law.

Tensions rose during the Reagan Administration and both the President himself and the Office of Management and Budget sought to limit
the Commission’s independence.

See, e.g., Laney, supra note 293, at 6. For example, the number of commissioners was increased to eight and the appointments process
was changed to allow four Presidential appointments, two House of Representatives appointments and two Senate appointments. Senate
confirmations were removed from the process, taking away an important vetting process of potential commissioners.

See, e.g., Citizens' Comm'n on Civil Rights, The U.S. Civil Rights Commission During the Bush Administration, in New Opportunities: Civil Rights at
a Crossroads 193 (1993).

In 1983 the Commission had more than 250 full-time permanent employees. By 1991, the staff had been reduced to 79 and the Commission’s
budget was approximately half of what it had been in the past. The Commission has acknowledged these problems, stating that
“[blecause the Commission relied upon staff attrition for nearly a decade to forestall budget shortfalls, the agency currently has vacancies
in numerous important offices and has little flexibility to fill those positions.” U.S. Comm'n on Civil Rights, Reinvigorating the Nation’s Civil
Rights Debate: The Strategic Plan of the United States Commission on Civil Rights for Fiscal Years 2008-2013 9 (2007), available at www.usccr.
gov/pubs/Strategicweb.pdf.

See Laney, supra note 293, at 12; U.S. Gov't Accountability Office, U.S. Commission on Civil Rights: The Commission Should Strengthen Its Quality
Assurance Policies and Make Better Use of Its State Advisory Committees 27-31 (2006), available at www.gao.gov/assets/260/250043.pdf
[hereinafter GAO Report].
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The closing of regional offices has been blamed for “transform[ing] a relatively decentralized organizational structure with many regional
offices into a centralized agency lacking the ability to conduct any significant investigations at the state and local level.” Frye, supra note 49,
at 495; see also supra note 299 (discussing staffing and office cuts).

See, e.g., Albert McKeon, Civil Rights Group Faces Rift Over Diversity, Telegraph (Nashua, N.H.), July 25, 2005, available at 2005 WLNR
27677479 (discussing the 2005 proposal to change State Advisory Committee (SAC) diversity criteria to do away with the requirement
that SACs reflect the ethnic, religious and racial diversity of its constituents and noting that “[sJome [current] SAC chairs suspect partisan
politics has come into play” and reporting that the New York SAC chair indicated that “[i]f SACs are not inclusive, committees could have
members who possess only business interests”).

As noted in Conscience of a Nation, supra note 43, many SACs were unable to function because their charters had expired and were not
reauthorized. The Government Accountability Office and the Congressional Research Service have called for an overhaul of the Commission
and the SACs in particular. See GAO Report, supra note 300; see also Laney, supra note 293, at 8, 12-13.

See Letter from Six Comm'rs of the U.S. Comm’n on Civil Righs to the President and Distinguished Senators (Jun. 16, 2009), available at www.
usccr.gov/correspd/SenateHateCrimes06-16-09.pdf.

See U.S. Comm'n on Civil Rights, Briefing Report: Affirmative Action in American Law Schools 144,186-87 (2007), available at www.usccr.gov/
pubs/AALSreport.pdf.

Conscience of a Nation, supra note 43, at 4.
Id. at 43-45.

Id. at 44.

Id. at 43.

See Appendix A.2.c, infra (discussing state and local agency efforts to implement human rights); Advancing Opportunity and Equality, supra
note 53, at 16-17.

See Advancing Opportunity and Equality, supra note 53; Sites for Domestic Implementation, supra note 53; Some Other Means, supra note 53.
See Sites for Domestic Implementation, supra note 53, at 91.

IAOHRA has both U.S. and Canadian members. There are also national and state-level associations (e.g., National Association of Human
Rights Workers and the California Association of Human Relations Organizations).

The three treaties the U.S. has ratified (the CAT, the ICCPR and CERD) each require the U.S. to report periodically to the relevant U.N.
monitoring body, providing information on the status of compliance with the rights set forth in the treaty and progress made since the last
reporting period.

See supra notes 51 and 273.

See San Francisco Human Rights Comm’n, Discrimination by Omission: Issues of Concern for Native Americans in San Francisco (2007), available
at www.sf-hrc.org/ftp/uploadedfiles/sthumanrights/docs/Native AmericanReport.pdf.

Through its Fair Housing Initiative Program, Education Outreach Initiative, the Department of Housing and Urban Development (HUD)
provides discretionary grants to public and private entities to support educational activities that can be national, regional, local, or community-
based in scope. HUD provides non-discretionary grants to State and local Fair Housing Enforcement Agencies to support enforcement of
housing laws as part of the Fair Housing Assistance Program. See 42 U.S.C. § 3616 (2006); 24 C.FR. §125.104.

See Title VIl of the Civil Rights Act § 705(g)(1), 42 U.S.C. § 2000e (2006); 42 U.S.C. § 2000e-8(b) (2006).

These grants, part of the Department of Justice Immigration Related Unfair Employment Discrimination Education Grant program, are
allocated in conjunction with the Equal Employment Opportunity Commission, the Labor Department, and the Small Business Administration.
They provide funding to government agencies and non-profit organizations. See 8 U.S.C. §1324b. The grants require some recipient capacity
to meet programmatic objectives and the DOJ Office of Special Counsel provides training to recipients.

See Letter from Harold Hongju Koh, Legal Adviser, U.S. Dept. of State, to State and Local Human Rights Commissions (May 3, 2010),
available at www.iaohra.org/storage/pdf/human-rights-campaign/Letter_from_HaroldKoh_to_Stateand%20LocalCommissions.pdf (seeking
information for inclusion in the governments periodic reports for the three treaties the U.S. has ratified, CERD, ICCPR and CAT).

U.S. Human Rights Fund, supra note 16, at 40.
Id. at 43-45.

Border Policy Report, supra note 55, at 12-19.
Id. at 21.

For a comprehensive discussion of the recommendations developed by the Border Network for Human Rights, the Border Action Network,
and the U.S.-Mexico Border and Immigration Task Force, see id. at 21-38.
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The 2007 STRIVE Act and the 2007 Senate immigration reform proposal reflected some of these recommendations. Id. at 5.

These recommendations are drawn from Accountability, Community Security, supra note 55, and the Border Policy Report, supra note 55.
This includes Customs and Border Protection, Immigration and Customs Enforcement, and Citizenship and Immigration Services.
See 2008 CERD Observations, supra note 25, 1 12.

If a State Party recognizes the competence of the monitoring committee to receive individual or group communications regarding CERD
violations, it has the option to choose that a national body, such as a human rights institution, receive and consider such complaints. See
International Convention on the Elimination of All Forms of Racial Discrimination, Mar. 7, 1966, 660 U.N.T.S. 195.

The U.S. has not ratified the Child's Rights Convention itself but has ratified the Optional Protocol on the sale of children, child prostitution
and child pornography and the Optional Protocol on the involvement of children in armed conflict.

See 2008 CRC Observations, supra note 56, 9 19.

Convention on the Rights of Persons with Disabilities, Dec. 13, 2006, 2515 U.N.T.S. 3. Article 33 further calls for the involvement of civil
society in the monitoring process. Id. art. 33.3.

Experts on People of African Descent Report, supra note 56, at 19, 9 88.

This peer review is based upon three reports: a report submitted by the government of the country under review, a U.N. compilation of
all the recommendations made by U.N. human rights mechanisms to the country under review and a U.N. compilation of all the reports
submitted by civil society regarding the country’s human rights record. For additional information on the Universal Periodic Review (UPR), see
www.ohchr.org/en/hrbodies/upr/pages/uprmain.aspx; www.state.gov/g/drl/upr/index.htm; www.ushrnetwork.org/campaign_upr.

See UPR Outcomes Report, supra note 25, for these recommendations in full. The eight countries that made general recommendations in this
area are Bahrain, Haiti, Germany, Egypt, Ghana, Sudan, Venezuela, Russia. The four countries that focused on the need for state and local
coordination are Qatar, the People’s Republic of Korea, Ireland and Norway.

The more than 100 civil society reports submitted as part of the U.S. UPR are available at Office of the High Comm'r for Human Rights,
Universal Periodic Review: United States of America: Reference Documents: Contributions for the Summary of Stakeholder's information,
www.ohchr.org/EN/HRBodies/UPR/Pages/UPRUSStakeholdersinfoS9.aspx (last visited Jan. 30, 2012).

Reports on the following topics call for a U.S. Human Rights Institution: Treaty Ratification, Racial Health Disparities and Discrimination, the
Right to Decent Work, the Right to Education, Racial Discrimination and Civil Rights and From Civil Rights to Human Rights: Implementing
US Obligations Under the International Convention on the Elimination of All forms of Racial Discrimination. See U.S. Human Rights Network,
Universal Periodic Review: Joint Reports: The United States of America (2010), available at www.ushrnetwork.org/sites/default/files/
USHRN%20Human%20Rights%20Report_0.pdf.

The chart was developed by Karen Tanenbaum, a legal intern at The Leadership Conference during the summer of 2011 and Sakira Cook,
Policy Associate and Researcher at the Leadership Conference, under the supervision of June Zeitlin, director of The Leadership Conference/
The Education Fund's CEDAW project. Deborah J. Vagins, senior legislative counsel for the American Civil Liberties Union, Washington
Legislative Office provided input that shaped the final version included in this report.

This participant list reflects participants’ professional affiliations in August of 2010, when the convening took place.
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